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ALBANY, N. Y., May, 1901. 


Current LZopics. 

Philander C. Knox, of Pittsburg, Pa., who 
succeeds John W. Griggs as attorney-general 
of the United States, is the eighth attorney- 
general from the State of Pennsylvania. The 
first was William Bradford, who was born in 
Philadelphia in 1755, and who, in 1794, suc- 
ceeded Edmund Randolph, by appointment of 
President Washington. Mr. Knox is still 
comparatively a young man, having been 
born in Brownsville, Fayette county, Pa., on 
May 4, 1853. His father was David S. Knox, 
a banker at that place. Young Knox was 
averse to becoming a banker, and was sent to 
Mount Union College, at Alliance, Ohio, 
where he first met William McKinley, Jr. A 
strong friendship sprang up between them, 
which has continued, and which led to the 
president’s inviting Mr. Knox to become a 
member of his cabinet. 


went to Pittsburg to begin the study of the 
law. He has since made that city his home. 
In January, 1875, Mr. Knox was admitted to 
the Allegany County Bar; two years later he 
formed a partnership with Judge J. H. Reed, 
which continued until recently. Mr. Knox 
succeeded in his profession from the start, and 
his ability as an attorney is attested by the 
fact that he has been chief legal adviser for 
Andrew Carnegie’s steel interests for many 
vears, and was also counsel for a number of 
very large and powerful corporations. He 
has the reputation of being a very close stu- 
dent. Mr. Knox makes no pretensions to 


being an orator or after-dinner speaker. 
Vou. 63.— No. 5. 






After his graduation | 
from college, in 1872, Mr. Knox immediately | 


While he makes a forcible argument before a 
court, he is not a jury pleader, and never has 
posed as a public speaker. His work as a 
lawyer has been chiefly as a counselor and 
adviser, and in this he has been eminently 
successful. Mr. Knox has never before held 


public office, save that of assistant United 


States district attorney for the western district 
of Pennsylvania, to which he was appointed 
shortly after being admitted to the bar. He 
resigned the following year, to devote his 
entire time to his private practice. The new 
attorney-general is a member of the Duquesne 
Club, of Pittsburg, the Pittsburg and the 
Pittsburg County clubs, of the same city, the 
Union League and the Lawyers’ Club, of New 
York city, the Lawyers’ Club, of Philadelphia, 
and the Cataline Club, of Sandusky, Ohio. 
For three years he has been president of the 
Duquesne Club, and in i897 he was president 
of the Pennsylvania Bar Association. Mr. 
Knox has had a pleasant home life. He 
married Miss Lillian Smith, daughter of 
Andrew D. Smith, of the Labelle Steel Works, 
and they have four children, the eldest a 
daughter, twenty years of age. 


The fact that not long ago no less than fifty 
new women lawyers were turned out by the 
New York University, as one of our esteemed 
contemporaries put it, “at one fell swoop,” 
directs attention to the fact that the weaker 
sex are making substantial progress in their 
invasion of the legal profession. It is only 
within the past few years that the feminine 
attorney has made her appearance to do duty 
battle with her male co-laborer; but it seems 
from the fact that no less than half a hundred 
are graduated in one class from a single insti- 
tution, that the female attorney soon will have 
to be reckoned with seriously. The class in 
law at the New York University was founded 
by the Women’s Legal Education Society 
eleven years ago, and has met with great favor 
and success. Since the law emancipated them 
from the legal control of their husbands, 
women have been entering many fields of 
endeavor, both commercial and professional. 
Undoubtedly, the legal profession presents the 
most serious obstacles to their success, not 
only because of the natural and time-honored 
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conservatism of its members and of the public, | public, for republics and dictators cannot co-exist 
but by reason of the peculiarly difficult and and Aguinaldo declared himself to be a dictator, 
trying nature of the work demanded of the | He was at the head of a military despotism and a 

pretty harsh one, and it was only by the help of 
lawyer. In purely counsel work, of COUTSE, | natives of the islands, and of former officers of 
the hindrances are much less numerous and | Aguinaldo’s army, that Gen. Funston was able to 
serious, and it would seem that in this branch | capture him. 


of the law lies her greatest hope of success. 


Men who kiss other men’s wives, and mar- 
Through the intrepidity and cunning of | Tied women who accept the kisses of men 


Gen. Funston, aided by the friendly natives, 
who are the ancient enemies of the rebellious 
Tagals, in the Philippine Islands, the govern- 


other than their husbands, will undoubtedly 
be interested in a ruling recently made by 
Mr. Justice MacLean, in Special Term, Part 


ment of the United States have finally cap- | III of the New York Supreme Court. The 
tured the rebel leader, Aguinaldo, but what to | learned judge refused to grant to Philip G, 
do with him, now that he has been captured, | Springer a decree of absolute divorce from his 
seems about as difficult a proposition as was | wife, Olga M. Springer, on allegations that 
the capturing of him. True, he has been| she had been guilty of improper conduct with 


technically in rebellion against the authority 
of the United States, but he has been doing no 
more than thousands of other patriots before 
him have done — fought for the freedom and 
independence of his beloved country. The 
land really ought to belong to the natives, 
although it is ours by conquest of and pur- 
chase from Spain. While Americans, as a rule, 
have no feeling of animosity toward the cap- 
tured Tagal leader, and, in fact, openly admire 
his courage and steadfastness in the cause of 
independence, not only of Spain, but of the 
United States, it is undoubtedly true, as has 
been remarked, that they would have more 
respect for him, and a higher appreciation of 
his professed love of liberty, if it were not for 
the fact that he probably never dreamed of a 
Filipino republic until the United States had 
broken the power of Spain; of his long-time 
rulers, the Castilians, he only demanded relief 
from certain oppressive acts, and when that 
was promised, as is well known to students of 
history, he stopped fighting and left the coun- 
try. Asa contemporary truly remarks: 
Fighting was resumed because Spain did not keep 
her promise, but it was only after the United 
States showed the ability and disposition to drive 
Spain out of the islands that Aguinaldo discovered 


that his soul and the-souls of his associates longed 
for political independence. Five thousand of these 


associates signed a memorial offering the sover- | 


eignty of the islands to the mikado of Japan if he 
would drive the Spaniards out. We have driven 
them out and offered the Filipinos a good deal 
more than they asked of Spain. In the second 
place, there could never have been a Filipino re- 


| Edgar A. Mayer, at 41 West Twenty-seventh 
‘street, during the months of June and July, 
/Igoo. Springer and the defendant were mar- 
‘ried on April 16, 1898, in the city of New 
York. On the trial, a woman who testified 
that she had called at Mayer’s apartment “at 
his bidding for articles of the defendant (Mrs. 
Springer), to be laundered,” said she saw 
Mayer kissing the defendant. In his decision, 
Justice MacLean said the fact that a man had 
kissed another man’s wife might occasion the 
husband of the woman who had been kissed 
to make an inquiry and entitle him to an 
'explanation, but did not warrant the court in 
| granting the husband a decree of divorce from 
‘the woman who had received the kisses. We 
think there is no doubt the learned judge is 
perfectly right. It all depends. A wag once 
remarked that he knew why kisses were such 
'shocking things, and when pressed for an 
answer, replied that it was because they were 
‘full of electricity. That depends, too. Kisses 
/have various uses and meanings. An off- 
‘hand classification might include the kiss of 
formality, the kiss of friendship, the kiss of 
affection, the kiss of love, and the traitorous, 
or Judas Iscariot, kiss. As we said before, it 
all depends. 





The daily press have fully exploited what 
they not inaptly term the “Carnival of Cru 
elty,” whch has recently been going on a 
Garden City, Long Island, in the shape of a 
'shooting tournament, at which many thow- 
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sands of gentle, harmless birds — estimated 
by some experts as high as 20,000 — have 
been mercilessly slaughtered in order to afford | 
“sport” for some scores of marksmen. The | 
New York Tribune, in referring to the tourna- | 
ment, said: 


The wanton torture of the dove proceeds apace | 
with added gusto. The delight in seeing suffering, | 
the lust for blood, the wild beast savagery that | 
seems to lurk in so many human hearts, denied | 
those other forms of gratification, all turn with 
insatiate zest to the “trap shooters’”’ carnival of | 
cruelty. Twenty thousand pigeons are this week’s 
quota to be tortured and butchered in the name of 
“sportsmanship,” but really for the pleasure of 
gamblers’ passions. 

Many of the birds which are used for targets are 
instantly killed. Let us grant that the great | 
majority of them thus perish, with only a moment 
of agony. Even then it is revolting, this killing. for | 
the mere sake of killing. The destruction of 
noxious serpents or dangerous beast of prey is 
laudable. The killing of animals for needed food 
or useful skins is pardonable. But the wholesale 
butchery of innocent and beautiful creatures just 
for the sake of killing them is savagery pure and 
simple. 


“This is not putting it at all too strongly, 
and what makes matters worse is the fact that 
the law of New York actually permits and 
sanctions the butchery of the innocent crea- 
tures. The section which it will be necessary 
to repeal before any action can be taken 
against the pigeon shooters, reads as follows: 
“None of the provisions of the law heretofore | 
enacted for the prevention of cruelty to ani- 
mals, shall be construed to prohibit or inter- 
fere with the shooting by members of 
incorporated sportsmen’s clubs or societies, of | 
pigeons, provided that in each case, as soon | 
as they can be captured or taken after being 
shot, such pigeons, if living, shall be immedi- 
ately killed.” 

As is well known, the worst feature of these | 
tournaments is the fact that very many of the 
birds are not actually killed, but have a leg, | 
or beak, or some other part of their bodies | 
shot off, and fly to adjacent shrubbery, where 
they die a lingering death. How frequently | 
this happens, is shown by the fact that the} 
officers of the Society for the Prevention of | 
Cruelty to Animals, who were present at the | 
Garden City traps to see that the law above | 
quoted was properly enforced, were compelled 
to stop the shooting no less than a dozen’ 


/as was 


times to gather in and dispatch the wounded 
birds. All this slaughter of innocent creatures 
is entirely unnecessary as a test of marks- 
manship; clay pigeons thrown in unknown 
directions would serve the purpose quite as 
well, if not better, for, as at present con- 
ducted, the birds used are really not pigeons 
of the semi-wild variety formerly used, now 
about extinct, but tame doves, which, when 
released from their cages, are usually so dazed 
or gentle, that they present an easy mark for 
the brutal sportsmen. We believe that public 
sentiment will soon become so powerful 
against this alleged sport that the legislature 
of New York will be forced to pass an act 
whereby the practice of live-bird shooting, 


/except in the woods and fields where the 


winged creatures have little enough chance of 


escape, will be done away with forever. 


The recent decision of the Supreme Court 
of the United States in the divorce case of 
Atherton v. Atherton, has attracted consider- 
able attention. The record showed that the 
parties to the suit had resided in Kentucky, 
but that the wife had deserted her husband and 
returned to her home in New York. The 
husband brought suit in Kentucky, his lawyer 
notifying, or attempting to notify Mrs. Ather- 


‘ton of the commencement of the action by 


sending her a copy of his petition through the 
mail. The New York courts held the décree 


'to be invalid, but the Supreme Court of the 
United States, in an opinion by Mr. Justice 
| Gray, overruled the decision, saying: ‘ 


“In this case, the divorce in Kentucky was by 
the court of the State which had been the undoubted 


|domicile of the husband and which was the only 


matrimonial domicile of the husband and wife. The 
single question to be decided is the validity of that 
divorce, granted after such notice had been given 
regarded sufficient by the statutes of 


| Kentucky.” 


Continuing, the court held that there had been 


; due compliance with the law, even though Mrs. 
| Atherton had failed to receive the, letter enclosing 


a copy of the petition for divorce. “ The question,’ 
said Justice Gray, “in that connection is not 
whether she had actual notice of the proceedings, 
but whether reasonable steps had been taken to give 
her notice as to bind her by the decree in the 
State of the domicile. We are of opinion that the 
undisputed facts show that such efforts were re- 
quired by the statutes of Kentucky, and were act- 
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ually made to give the wife notice of the suit filed 
in Kentucky so as to make the decree of the court 
there, granting the divorce upon the ground that | 
she had abandoned her husband as binding on her 
as if she had been served with notice in Kentucky, 
or had voluntarily appeared in the suit. It estab- 
lished beyond contradiction that she had aband- 
oned her husband and precluded her from asserting 
that she left him on account of his cruel treatment.” 

Justice Gray then concludes that as the proceed- 
ing was regular, the decree is entitled to as great 
credit by the courts of the State of New York as it 
received in Kentucky. 

In two other cases, the Bell case in Penn- 
sylvania, and the Streitwolf case in North | 
Dakota, the divorces were invalidated by the | 
Supreme Court, not because only one of the | 
parties had a residence in the State that 
granted the divorce, but because neither of the 
parties had such a residence. The principle 
that the courts of any State must respect a 
divorce granted in another State, if the divorce 
is in accordance with the law of the State 
which grants it, remains in full force. Hence, 
the condition of utter diversity and confusion | 
of the marriage and divorce laws of the States | 


of the Union remains as great as ever, and | 
the State of New York, whose divorce laws are | 
properly stringent, with only one statutory | 
cause for annulling the marriage tie, 
respect the decrees granted in other States, | 


if only those decisions are in conformity with | 


| 


must | 


the laws of such State, however lax. 
o 


We observe that the Gentle (and foxy) 
James who is at the head of the printing 
octopus, which appears to have succeeded in 
getting its tentacles about the State treasury, 
has been exhibiting his philanthropy again — 
James is nothing, by the way, if not philan- 
thropic. This time his deep, insatiable yearn- 
ing pro bono publico has broken out in a new 
place. He has recently offered (solely in the 
public interest, of course), to substitute in 
place of the regular sheep binding of the 
Court of Appeals Reports another and differ- 
ent kind of binding, known as canvas or buck- 
ram, and in the nicely-worded circular he has 
sent out to members of the legal profession 
all over the State, he descants eloquently upon 
the vastly superior advantages of buckram 
over the old style. The fact that such bind- 
ing is a good deal cheaper than the time- 


$3,000 a year — in fact, jump at it. 
going into the question of the propriety of 


——— 


_honored sheep, of course, is only one of those 


“coingular singulances ” of which life is full, 
That such binding would also destroy the 
uniformity of the sets of the New York 
Reports, does not seem to be worrying the 
Gentle James, however much it may the law- 
yers of the State. We also observe that the 
Gentle (and foxy) James is refusing to receive 
subscriptions to the Combined Official Series 
from anybody unless he agrees to take the 


reports for the entire year — another indubi- 


table evidence of philanthropy. 
While we are on this topic, it may be worth 
while to direct attention to the fact that the 


'governor will soon be urged to reappoint 


Mr. Robert G. Scherer to the fat position of 
Miscellaneous Reporter, for which the State 
pays $8,000 a year, when a hundred compe- 
tent lawyers could be found without danger 


of loss of eyesight in prosecuting the search, 


who would be willing to do the work for 
Without 


reappointing Mr. Scherer, or attempting to 
demonstrate how much work he does for the 
$8,000 which the State pays him, it should be 
said in all fairness that the price charged for 
the Miscellaneous Reports is out of all pro- 
portion to their value — if, indeed, they have 
any value. This price, $1.75 per volume (the 
cost of the Court of Appeals Reports is but 
$1.00), compels the profession to pay nearly 
twice as much for the most useless reports 
issued in this or any other State, as they can 
buy the very best issued in any State for. 
This may be some more philanthropy, but if 
so it is of a sort which the profession through- 
out the State does not take kindly to. 


Charles H. Blackburn, the foremost crimi- 
nal lawyer of Ohio, died recently at his home 
in Cincinnati. He had been in bad health for 
a number of years, and for a time was inca- 
pacitated, but during the last few months he 
was able to attend to office practice. Recently, 
he undertook the defense of John Donald, 
charged with murder in the first degree, 
before the Common Pleas Court at Batavia. 
The strain of this trial proved too much for 
his strength, and he was brought home in 4 
helpless condition six days before his death. 
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Major 
and had passed his sixty-fifth birthday. After 
serving in the War of the Rebellion he 
returned to Cincinnati and entered upon the 
practice of the law. He was deeply learned 
in criminal jurisprudence and was a most elo- 
quent and forcible speaker, being parvcularly 
strong before a jury. The announcement 
that the major was to speak never failed to 
fill the court-room and men unable to obtain 
seats would remain standing all day under the 
spell of his eloquence. 

———+ 

COLONEL EDWARD C. JAMES. 


The life story of a great lawyer is necessarily a 
part of the history of the times in which he lived. 
He, to whom in large litigations people of all sorts 
and conditions, from the humblest to the most high, 
are continually entrusting their property, their good 
names and even their liberty itself, soon comes to 
occupy a public position of trust and confidence 
which no office can improve, no title exalt. Thus 
it is that in this sketch of Col. James’ career it is 
possible to touch lightly only upon a few of the 
incidents in his life which are already a part of the 
legal history of the English speaking race. How 
many there are, only the student who traces in 


future years the development of the law during the | 
past generation may know. But all of us, from the | 


first to extract from the 
decided cases the elementary principles of the law, 
to the judge of the appellate court, who seeks in 
the reports aid in the determination of a knotty 
question in the law of trusts or in passing upon 
a difficult point the of evidence in 
criminal trial, cannot but wonder at the endless 
number of cases with which Col. James’ name is 
associated and the multitude of weighty decisions 
in all branches of the law which his efforts have 
helped to mould. 

If it be true that a man is to be known by the 
works that he leaves behind him, it may be said with 
truth that Col. James had reached, at his death, 
the most eminent position in his profession. He 
was the acknowledged leader’ of the trial 
Greater praise than this there can be none. His 
death leaves a gap in the ranks of the profession 


student who strives 


in law a 


: - * . . | 
Blackburn was a native of Virginia, 


until the object sought was accomplished or until 
every expedient known to the law had been adopted 
and the case disposed of adversely upon its merits, 
aiter a fair trial. 

He himseli desired no higher praise than to have 
it said that he was a lawyer, and he felt he cou'd 
achieve no greater distinction than by the attain- 
ment of eminence in his profession. His conception 
of the worth and dignity of his profession and of the 
usefulness to the community of a finished lawyer 
is aptly shown by the following extract from an 
address delivered at a dinner in honor of a newly- 
elected judge: 

“T had intended to say a word for the retiring 
judges, but they have all retired. Nevertheless, in 
their absence you will permit me to add—and I 
say it for the consolation of those of you who still 
linger within the precincts of the bar —that, great 
and distinguished as the seat upon the bench may 
be, I cannot but still regard the place at the bar 
as the position of greatest opportunity and of great- 
est distinction. I say this in view of the fact that 
when a president of the United States retired from 
his high office he sought greater promotion by be- 
coming a member of the New York Bar. When 
governors retire from the honors which have been 
bestowed upon them by the people, they come to 
the bar of New York to practice law. Senators, 
congressmen and those who have held positions of 


| high distinction all come to us and we receive them 


within the fold and give them their chance, if they 
are good for anything, to show what is left in 
them.” 

Edward Christopher James was born at Ogdens- 
burg, St. Lawrence county, New York, on the Ist 
day of May, 1841. His vigorous and victorious life 
came to an end at Palm Beach, Florida, on March 
24, 1901. He was descended from a long line of 
lawyers which at his death comes to an end, for he 
left no son to bear his name and to continue the 
work interrupted by his death. His ancestors were 
men of prominence in the affairs of the early colo- 


nies. Dr. Thomas James, his ancestor in the eighth 


| generation, a native of Wales, settled in Rhode 


Island, where he was one of the twelve original 
companions of Roger Williams. On his mother’s 


| side he is connected with Samuel Huntington, one 
|of the signers of the Declaration of Independence. 


bar. | 


}in Plymouth colony. 


which cannot be filled. His position at the bar was | 


distinctly unique. Absolutely independent of any 
man or body of men, simple and democratic, he 
was as ready to listen to the story and take up the 
case of the poorest of men as well as that of the 
richest corporation. He was a man to whom any 


one in trouble could go with the assurance that | 


his case would be heard upon its merits, and that if 
Col. James undertook its ‘prosecution and satisfied 
himse'i that his client was in the right, no power 
could turn him aside, no influence stay his efforts 


Two governors were among his ancestors, the Wil- 
liam Bradfords, senior and junior, who governed 
A later ancestor was Ros- 
well S. Ripley, historian of the Mexican war and 
major-general in the Confederate army; another 
was General James W. Ripley, who became famous 
in the War of 1812 and was subsequently chief of 
ordnance on President Lincoln's staff. His great- 
grandfathers, Major Hezekiah Huntington and Pri- 
vate Hezekiah Hine, served in the revolution with 


‘troops of the Rhode Island and Connecticut line. 


} 


His father, his grandfather, Samuel B. James, and 
his great-great-grandfather, Amos James, were all 
lawyers of prominence. His father, Amaziah B. 
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James, born at Stephentown, Rensselaer county, 
New York, was for twenty-three years a justice of 
the Supreme Court and of the Court of Appeals of 
this State. Later he resigned his position upon the 
bench to represent the State in the national con- 
gress. 


Col. James received his early education at the | 
common schools, the academy at Ogdensburg and | 
at Dr. Reed’s Walnut Hill School at Geneva, New | 
York. He was about to enter college, when the | 
Civil War broke out and he relinquished his per- | 
He was ap-| 
pointed lieutenant and adjutant of the Fiftieth New | 


sonal plans and entered the service. 


York Volunteers, in the Army of the Potomac. 
During the peninsula campaign of 1862 he acted as 
assistant adjutant-general of the Engineer brigade 
and as aide-de-camp to General Woodbury. Sub- 
sequently he became major of the Sixtieth New 
York infantry which then formed a part of the army 
of West Virginia. Soon he rose to be lieutenant- 
colonel of the One Hundred and Sixth New York 
Infantry and later became its colonel, serving in the 
West Virginia campaign in the fall of 1862 and in 
the spring of 1863. On several occasions he com- 
manded a brigade, although at this time he was 
scarcely twenty-two years of age. An early instance 
of his ready resourcefulness in planning and his 
quick courage in execution is furnished by a strik- 
ing incident in his career which happened at this 
time. He was senior colonel in command of a 
brigade composed of two regiments, which was 
guarding a pike road on the way to Gettysburg. 
One night, as evening came on, his scouts reported 
a large body of the enemy approaching in such a 
manner as to cut off any chance of immediate es- 
cape. Soon the scouts reported that the approach- 
ing troops comprised the whole Confederate army, 
under the command of General Lee himself. Col. 
James immediately ordered his men to scatter over 
a large extent of country, to form a long line of 
pickets, building numbers of bonfires and creating 
all the outward signs of a large body of troops. By 
this means he contrived to delay the march of the 
Confederate army until he was enabled to withdraw 
his men and escape under cover of darkness. It 
is said, that on this occasion, he even carried out a 
flag of truce and met General Lee, in the guise of 
an aide-de-camp of one of the major-generals of 
the Union army. The training received in the army 
lasted him throughout the rest of his life; in that 
school he had acquired the power to think quickly, 
to rely upon his own judgment and to act undis- 
mayed by any burdens and responsibilities he might 
incur. 

He left the army in 1863 on account of physical 
disability incurred in the service and commenced 
the study of law at Ogdensburg with well-developed 
habits of self-discipline and concentration, and with 
the ability to triumph over defeats, which comes to 
most men only after years of experience. Col. 
James was accustomed to answer, when asked what 
college he had attended, that he was graduated from 


— 
——=a 


| the University of the Army of the Potomac and 
|that he knew of none better for the purpose of 
making men. 

In the fall of 1863 he was admitted to the bar. 
Immediate.y he began to be known in the country 
round about for his industry and his promising 
ability. He practiced law in Ogdensburg until 
about 1881 and there he acquired in the broad and 
thorough practice of the busy country lawyer that 
thorough foundation in practice and in the funda- 
mental principles of law which stood him in such 
great stead in his subsequent career. 

In 1864 he formed a partnership with Stillman 
| Foote, surrogate of St. Lawrence county, under the 
| firm name of Foote & James. This firm was con- 
‘tinued for ten years. Then for seven years Colonel 
| James conducted his practice alone. Again, in 1881, 
jhe formed a partnership with A. R. Herriman, now 
| surrogate of St. Lawrence county, whom he left 
|in charge of his Ogdensburg office when he came 
to New York. There he removed in 1881, feeling 
that his talents called for a wider field for their 
exercise. Practicing alone for some years, he later 
formed the firm of James, Schell & Elkus, of which 
‘he continued a member until the time of his death. 

At first he was practically unknown in the city 
of New York, but by his tireless industry and his 
great ability he rose steadily until soon he was 
known to the courts and to his fellow-lawyers as 
one of the most active and successful men at’ the 
trial bar. His reputation and his success increased 
rapidly, until some time before his death he had 
reached the eminent position of the widely acknowl- 
edged leader of the trial bar. His fame was not 
confined to New York city or to New York State 
alone, but extended throughout all the land, until 
he was known as well in the West and in the South 
as in the immediate vicinity of his active labors. 

He was essentially an “all-around lawyer,” and 
his range in the trial of cases was most extensive. 
Criminal trials, equity cases involving highly com- 
plicated questions in the law of trusts, will con- 
tests in the Surrogate’s Court or before a jury, ac- 
tions to recover for personal injuries, patent cases, 
cases of every kind and description were tried by 
him with equal facility and success. His arguments 
before the court upon appeal were as notable as 
his addresses to juries in the courts below. It is 
difficult to say in which branch of court work he 
was most successful. He was eminent alike in 
the trials before the court at Special Term, in jury 
trials and in all branches of work in the appellate 
courts. He was a master of all the many kinds of 
legal work which fall to the lot of the active prac- 
titioner. To pass from the trial of an elevated rail- 
way land damage suit, involving delicate questions 
in the law of real property and of damages together 
with the power of the State to exercise its right of 
eminent domain, directly into an argument upon 
appeal in an intricate will contest was 27 





achievement which he accomplished so frequently 
and with such great ease as to make him the won- 
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der not only of his colleagues and associates at the 
bar but of the members of the court as well. He | 
was exceedingly industrious. In the preparation of | 
a case for trial he spared neither his own nor his | 
assistant’s labor. His trial briefs contained a | 
discussion of every fact and of every question of law | 
which might possibly be involved in the case. He | 
left nothing to chance; everything that industry, in- | 
genuity and experience could foresee was antici- | 
pated, with the result that he became known as a_| 
counsel who was always prepared for any contin- 
gency which might arise upon the trial of an action. | 
He loved the work of the trial and the preparation | 
for the trial. The trial itself was always a pleasure | 
to him, and thus it was that each case, no matter | 
how dry or obscure, received from him the same | 
careful attention. So continuously had he ap- 
peared in court for so many years before his death | 
that he has been aptly called “the only American 
barrister.” 

He was one of the last and the greatest of the 
old race of advocates who delighted in spending 
all their time in court. It has been said that one 
of the greatest compliments paid to him by his fel- 





low-members at the bar was the fact that he was | 


a lawyer’s lawyer. Much of his work came from 
his colleagues at the bar, who realized better than 
any layman his great fame and his wonderful suc- 
cess in his chosen work. He was one of the few 
men who were as successful in dealing with the 
questions of law which arise upon the trial of a case 
and upon appeal, as he was in arguing the facts 
before the court or a jury. 

His printed briefs on appeal alone consist of over 
sixty large volumes. 

Physically he was splendidly equipped to endure 
the constant strain of almost continuous court work. 
Over six feet in height, erect, broad-shouldered and 
of massive build, he possessed a magnificent con- 
stitution. 

In court he towered above those about him and, 
when he spoke, his deep voice and his strong per- 
sonal magnetism immediately attracted and held the 
attention of court and jury alike. His personal 
magnetism was one of his most distinguishing char- 
acteristics and this, together with his kindliness and 
courtesy to all with whom he was brought in con- 
tact, made friends both of the lawyers to whom 
he was opposed in the most bitterly fought con- 
tests and even of the judges whose rulings and ac- 
tions he had occasion severely to criticise in the 
higher courts. He was ever alert and active to take 
advantage of any opportunity which might arise 
to gain a point. He avoided entering into 
discussions of petty technicalities which did 
not enter directly into the questions involved, 
but stood broadly upon the merits of his case. But 
through all his trials, a lighter vein was constantly 
in sight. 
and his flashes of humor and witty repartee were 
constantly relieving the dullness and tedium of even 
the most stupid and uninteresting of cases. 


| fairness as for their lucidity. 


Col. James dearly loved a good joke, | 


Before a jury he was incomparable, his command- 
ing presence, his impressive delivery, and clear, sim- 
ple, logical statements carried conviction with them. 
He never posed; he was always genuine and 
straightforward and addressed jurymen as though 
he were one of them, seeking simply to bring before 
them the facts in the case. He never bombarded a 
jury with rhetorical statements or declamatory 
phrases. He made it a rule never to misstate the 
facts nor to attempt to avoid discussion of facts 
which told against his side of the case. He brought 
out himself everything which could be told against 
his client, upon the theory that, it was far better to 
have the jury or the court hear the adverse facts 
from him than from the other side. The judges 
before whom he practiced, and his opponents in the 
most bitterly contested cases, remarked and relied 
upon his fairness in stating his own and his adver- 


|sary’s position, whether concerning a fact or the 
‘purport of a decision. 


Col. James excelled in mas- 
tering ‘the most intricate states of fact and his 
statements of fact were always as noted for their 
In a most complicated 
| case in the Court of Appeals, where he was opposed 
by several of the most eminent lawyers of the time, 
Col. James delivered a statement of facts which he 
required two and a half hours to set forth. The op- 
posing counsel who followed him, recognized as the 
leader of the bar, stated that this was one of the 
ablest statements of fact that he had _ ever 
heard delivered, and said that the facts of the case 
were so fairly and impartially stated that it was un- 
necessary for him to add to them, and, therefore, he 
would confine his attention simply to the law of 
the case. 

Col. Jemes’ theory was to marshal his facts simply 
and directly, in such manner that they should present 
their own conclusions. He felt that it was of more 
importance to get the jury to grasp such facts as 
bore favorably upon his side of the case than to 
insist upon his contention in long and elaborate 
argument. He realized that the jury were plain 
men who would form their own opinions and were 
capable of thinking for themselves. 

He used to say, “never let them believe that 
|you are thinking for them, because every man 
| wants to think for himself, but so marshal your 
| facts that they cannot avoid thinking the way you 
| want them to think.” 
| Jurors have said that when he reasoned out a 
/case, there was no escape from his logic and the 
| desired conclusion was forced upon them. His 
| mental attitude in his dealings with courts and 
|juries and his opponents has been aptly described 
as that of “ intellectual integrity.” 

As a cross-examiner he was especially famous, 
| being one of the four lawyers distinguished by 
| Judge Patterson, of the Appellate Division, who 
ranked him with Mr. Choate, Mr. Parsons and 
| Mr. Coudert, as one of the great cross-examiners 
| of the day. 

' His first important case after he came to New 
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York was on the retainer of the Attorney-general, |completely as to leave no tenable ground for a 


to compel the New York Central Railway Company 
to perform its public duties in the operation of its 


road, which was then suspended on account of the | 


freight handlers’ strike. In this case he was 
opposed by Roscog Conkling, and his argument be- 
fore the court was highly successful and attracted 
widespread attention for the striking ability it 
displayed. 

The prominent cases with which he was con- 
nected are in fact almost innumerable. Many 
attracted wide public attention at the time, and 
others resulted in the final determination of ques- 
tions of law of far-reaching importance. In fact, it 
may be said that there is no branch of the law in 
this State to-day but shows the influence of his 
indefatigable industry and his tireless research. 

In Fairchild v. Fairchild (64 N. Y. 472), one of the 
earlier cases in this State in which Col. James 
appeared as counsel, the Court of Appeals decided 
that real property purchased with partnership funds 
and held for partnership purposes, is to be consid- 
ered as converted into personalty for the purpose 
of the partnership. This case was necessarily of 
wide influence in its effect upon the marshalling of 
the assets of deceased partners. 

Bennet v. Garlock (79 N. Y. 302) was an action 
in ejectment affecting property of large value and 
in its decision the court determined questions in- 


volving resulting trusts, which make it to this day 


the leading case upon that subject in this State. 


Again, in Cross v. The United States Trust Com- 
pany (131 N. Y. 330), the principle was established 
that a testator, resident in another State, might 
make a will disposing of his personal property in 
this State in a manner contrary to the laws of the 
State, provided the disposition was valid under the 
The 
appeal in this action involved the thorough con- 
sideration of many principles in the law of devises, 
and a discussion of most of the leading cases 


laws of the State where he had his residence. 


thereon. 


Laidlaw v. Sage (158 N. Y. 74) was, perhaps, the 
most widely known case, and the one which at- 
tracted the most universal public attention of those 
That 
action arose out of the explosion of a bomb by 
It was defended 
by Col. James, Mr. Joseph H. Choate appearing for | 
the plaintiff. After many stubbornly contested trials, 
the plaintiff finally obtained a verdict against Mr. 
Sage for $40,000. This judgment was affirmed by 
Subsequently, however, 
this decision was reversed by the Court of Appeals 
in such a manner as to make an end of the litiga- 


tried by Colonel James in recent years. 


Norcross in Russell Sage’s office. 


the Appellate Division. 





new trial. The court held substantially that no 
cause of action had been shown. 

| When Capt. William S. Devery, late chief of 
| police, was called upon to answer a criminal charge, 
it was Col. James who was selected to defend him, 
He was tried twice and both times acquitted. 

In the similar case of the People v. McLaughlin, 
| who was an inspector of police, Col. James had the 
'whole press and the public most highly inflamed 
against his client. He fought the case through 
|two trials, and finally obtained in the Court of 
| Appeals, a reversal of the conviction. In the 
| midst of the popular clamor for the conviction and 
| condemnation of the accused, he never weakened, 
| but continued to fight until his client was freed from 
| the charge that hung over him. On account of the 
|great popular feeling about the case, much 
| trouble was experienced in obtaining a fair trial be- 

fore an impartial jury. In summing up before a 
hostile jury, Col. James delivered the following 
description of a jury’s rights, duties and’ privileges: 

“And you, gentlemen, remember, are the sole 

judges of the facts. The court can instruct you 
with respect to the law, but the court has no 
power, and will in its charge tell you that it has 
no power or right, to instruct you in regard to 
the facts. Thank God, that in this country the 
jury-box is sacred. Every man that sits among 
the chosen twelve to decide this case sits there 
as a judge of the facts, to judge for himself upon 
the evidence. No court, no power can furnish any 
one that has the right to criticise a juror who is 
honest in his judgment and, upon the evidence 
finding in his mind a reasonable doubt, adheres 
to that doubt and discharges the duty which the 
law imposes upon him, if he has any reasonable 
doubt, to cast his vote for acquittal. This great 
| Angie-Genon institution of trial by jury, which has 
|come down through the centuries, secures to every 
| citizen a right to a trial by his peers. Every man 
| who goes into the jury-box, with the power and at- 
tributes of a judge of the facts, is required to judge 
for himself and there is placed in the power of 
;each one of you an absolute veto against a con- 
,demnation of one of your fellow-citizens while 
‘there remains in the mind of any one of you a 
| reasonable doubt.” 

It was held in this case by the Court of Appeals 
that agency to commit a crime could not be shown 
| by proof of a series of crimes alleged to have been 
| committed by the same agent for the same principal, 
|in like manner that agency to do a civil act may be 

proven by showing that the alleged agent had acted 
|as such for his principal in matters of like nature, 





tion. The brief of Col. James there presented was 
a text-book upon the law of proximate cause. 
This reversal was almost a personal triumph for | 
Col. James, as the theory upon which he had tried | 


since the fundamental principle of the presumption 
of innocence is fatal to this theory (People v. 
McLaughlin, 150 N. Y. 365). 

Quite recently, in Ward v. St. Vincent’s Hos- 


and appealed the action was completely sustained | pital (39 A. D. 624), the Appellate Division held, 
and the contentions of the plaintiff, together with | sustaining the theory upon which Col. James sought 
the opinions of the judges below, were upset so a recovery, and overruling the trial justice, that 
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although for centuries it had been an established 
rule that where a charitable institution uses due 
care in the selection of its servants and employes, 
it is not liable for damages resulting from their 
negligent acts, nevertheless, when such an institu- 
tion makes a contract with a pay patient which 
provides for the attendance of a qualified nurse, 
damages may be recovered against it for injuries 
resulting from the incompetence of the person 
supplied. 

The last notable case in which Col. James was 
engaged was that of Dittmar v. Gould (decided 
April, 1901). This case dealt with the construction 
of the will of the late Jay Gould, in which a trust 
fund was created for the benefit of his daughter, the 
Countess De Castellane. The judge at Special 
Term granted an injunction restraining the trus- 
tees from paying over to the beneficiary the in- 
come of the funds, beyond a certain stipulated 
amount per annum. An appeal from this decision 
was argued by him, and was decided in his favor 
a week after his death. By this decision the rule 
was established that the court has no jurisdiction 
to affect moneys disposed of by will in trust for 


has not personal jurisdiction, at the instance of a 
mere creditor-at-large who has not reduced his 
claim to judgment. 

For years he was counsel for the Manhattan 
Elevated Railway Company in the defense of the 
many actions against it for damages to abutting 
realty. In these cases he was so remarkably suc- 
cessiul before juries and so many verdicts for six 
cents damages only were obtained, that, whereas 
in the first instance the plaintiffs in such cases 
were accustomed to insist always upon a jury trial, 
believing that in this manner they would be 
enabled to increase the of their recoveries, 
they soon discovered their mistake and strove for 
a trial at Special Term. 

As counsel for the plaintiff, Col. James was par- 
ticularly noted for the size of the verdicts recov- 
ered. In Gracie v. Stevens (56 App. Div. 203), an 
action to recover brokers’ commissions upon the 
sale of a ferry, he recovered a verdict of $112,500, 
the largest ever obtained in an action of that na- 
ture. 


size 


Again, in an action for libel by the city 
magistrate, Leroy B. Crane, against a newspaper, 
he obtained a verdict of $40,000, the largest ever 
obtained for damages for a libel. He also holds the 
record for recovery for injuries causing death; this 
was a verdict for $37,500 in the case of Rhoads v. 
The Metropolitan Street Railway Company. 

But few of his addresses in court have been pre- 
served. His eloquence will, perhaps, be best 
appreciated by the presentation of several short 
extracts from his more important cases. 

In the case of Crane, already referred to, Col. 
James described the responsibility which binds a 
great newspaper and the duty which it owes to 
“You will perceive at once: that 
character, with such a great cir- 


the public, thus: 
a journal of this 


| close of his summing up was as follows: 
the benefit of a non-resident over whom the court 


culation and established for such a great length of 
time, was a vast power for good or for evil. It 
could make or mar any man’s reputation. It could 
influence public opinion for or against him, and it 
could crown him with fame, or overwhelm him 
with dishonor. Those were the powers which lay 
within its hands and which it daily exercises for 
right or for wrong. The possession of this great 
power, gentlemen, carried with it to those charged 
with the management of this journal corresponding 
duties. It imposed upon those who owned it and 
those who managed it the obligation to see to it 
that no man, great or humble, was falsely accused, 
or wronged or libeled or unjustly attacked. I 
think that you will agree with me in these views re- 
specting the duties of this great journal and those 
who managed it.” 





In the boycott case of the Dueber Watch Com- 
pany against the American Waltham Watch 
Company, Col. James prophetically portrayed with 
great vividness some of the dangers arising from 
the possible oppression of the great trusts which 
since that time have caused increasing alarm. The 
“ My 
friend has described in graphic language these 
trusts, so-called, which have grown up of late 
years, until they attend us from the cradle to the 
grave. They are the crying evil of these times. 
They are like the great octopus which lies in the 
bed of the sea and stretches its long and slimy tenta- 
cles to catch and draw to itself everything within 
its reach and suck the life out of it. The language 
of all just men condemn these combinations, and 
still they grow and flourish and carry out their 
purposes by unjust, unlawful and oppressive means, 
because there has not heretofore appeared a power 
with capability to stop them. Legislators passed 
laws in vain, lecturers disclaim against them, jour- 
nalists write bitter and denunciatory articles, 
political parties adopt that have no 
effect. But, as little Jack slew the Giant, as Perseus 
destroyed Medusa, as St. George slew the dragon, 
so in the arm of the petit jury lies the power to 
smite into the dust these overpowering and tyranni- 
cal combinations. Toward this jury-box to-day are 
turned the wistful faces of thousands of traders who 


resolutions 


seck emancipation, toward your action, gentlemen, 
|are turned the eyes of thousands of toilers now 
bound down with chains more galling than ever 
held the captive in his cell. They look to you to 
strike the blow for their freedom and the freedom 
of their trade. If from this jury-box shall go forth 
a verdict that these methods are just, that they 
are lawiul, that they will be passed by unpunished, 
then let us wipe out from the record of our history 
our boasted freedom and acknowledge ourselves the 
subservient slaves of trusts and trade combinations. 
But if you will stand up in this case and announce 
to the world that these combinations are unlawful, 
that these methods will not be tolerated, that the 
| petit jury has the courage to compel those who 
foster and promote such schemes to pay the dam- 
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ages which they cause, then, from the time the 
verdict is rendered in this case, the death-knell of 
these trusts will be rung to the joy of all who toil, 
and all who trade and all who love freedom and 
hate iniquity.” 

Most of all, however, is Col. James to be remem- 
bered for his great simplicity and his freedom 
from any sort of false dignity or affectation; from 
his early country life he had absorbed the true 
democratic spirit which caused him to be as free 
and kindly in his daily intercourse with his young- 
est clerk as with his most important client. Next 
to his simplicity, perhaps his most distinguishing 
characteristic was his fearless courage. He never 
questioned the rulings of the court without cause 
and his exceptions were well taken and founded 
upon good grounds, but when he had at length 
decided that the rights of his client were imperilled 


by the action of the court he never hesitated for a | 


moment to challenge its rulings. 

In both the McLaughlin and the Devery cases 
he was opposed for months by a great popular 
clamor which was fanned and kept alive by the 
efforts of most of the principal newspapers within 
the city. Throughout all this time he never wav- 
ered in his duty for an instant, but defended his 
clients with the utmost courage through successive 


trials, until eventually the one was acquitted and | 


the conviction of the other set aside upon appeal. 
He considered carefully and thought long before 
coming to a conclusion as to the best course to 
follow, but when once he had decided that a cer- 
tain line of action was the one to pursue, he never 
hesitated to accept the responsibility of acting upon 
his opinion. 

Thus, in the defense of the important case of 
Buchanan vy. Foster, in which he was opposed by 


Gen. Benjamin F. Tracy, the plaintiff offered evi- | 


dence, necessary to the establishment of a cause 
of action, which Col. James believed was entirely 
incompetent for that purpose. 
tions were overruled and the court decided to admit 
the evidence. Col. James was unwilling to intro- 
duce any evidence upon the part of the defendant, 
for he believed that in the course of the defense 
he might render the objectionable evidence com- 
petent. Thereupon he stood upon his exception 
and refused to put in any evidence whatever for 
the defense. The trial judge sent for him and re- 
monstrated with him against the adoption of this 
course, telling Col. James that he felt his proposed 
action would be a very grave mistake. But Col. 
James believed he was right and had the courage to 
act upon his opinion. He refused to put in any 
evidence and rested his case. The jury brought in 
a verdict for the plaintiff for $50,000. There was 
a very general feeling that Col. James had made 
a serious error and that he had sacrificed the in- 
terests of his client to his own pride of opinion. 
Upon appeal, however, his action was completely 
justified (Buchanan v. Foster, 23 A. D. 542). Every 
point which he had raised was decided in his favor, 


His repeated objec- | 


|and the appeal was so determined that the case 
| could never be retried. 

| In the Devery case he pursued a somewhat simi- 
lar course. On reviewing the evidence for the 
| prosecution he believed that no conviction could 
be had thereon. Preferring to get the case before 
|jury at that time, and being unwilling to confuse 
‘and complicate the issues by introducing evi- 
|dence upon the part of the defendant, although an 
elaborate defense had been prepared, he closed the 
defendant’s case and summed up to the jury. His 
wonderful judgment was again sustained, for the 
jury promptly acquitted his client. 

His loyalty was equal to his courage, and when 
once he had undertaken to protect the rights of 
a client he never swerved from.his duty until the 
ultimate decision of the questions ‘at issue, or the 
relief of his client’s rights from peril. 

His interests were by no means confined to the 
|law. Although he did not care for public office 
| himself, he was deeply interested in the various 
| political questions of the day and delivered many 
| political addresses, both at home and in various 
| parts of the State, which were fully as successful 
as his speeches in court. One of the last of his 
| great eloquent addresses was delivered upon the 
4th of July, 1898, at his home in Ogdensburg at a 
celebration over the receipt of the report of the 
‘victories at Santiago. 
| He was widely famed for his geniality and his 
|kindliness. Of his genial manner James C. Carter 
| most aptly said, ‘‘ His success at the time has been 
| uninterrupted and remarkable; I know of no man 
|since Blaine who is so largely endowed with the 
| elements of personal magnetism, and as a raconteur 
he has but one rival in America, and that is 
Chauncey M. Depew. It has been truly said that 
he made a specialty of every branch of law, and 
| was highly successful in all of them.” 

No one who ever met Col. James will forget the 
charm of his personality. 

As a raconteur he was scarcely less noted than 
as a lawyer. His after-dinner speeches were famous 
among the attendants at the large dinners in the 
|city. Among his friends he will always be re- 
/membered for his stories, which were told with 
a vividness of detail, a keenness of humorous per- 
ception and in a manner that was inimitable. 

At a recent dinner to Judge Fitzgerald, of the 
Supreme Court, Col. James responded for the bar, 
and as he rose he was confronted by a line of 
twenty well-dined judges seated upon the dais 
before him. He spoke thus, in part: 

“May it please the court and you, gentlemen of 
the jury: I have been knocking about in the halls 
of jurisprudence now some thirty-five years, but 
never before did I have an opportunity to appear 
before so full a bench. I feel especial gratification 


in meeting the Friendly Sons of St. Patrick. Your 
very name suggests to me a story of a politician— 
a man who was very prudent and circumspect as 
politicians should be. 





He was asked what his 
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opinion was on Christianity, and he said, cautiously | velopment of this country, his death leaves a place 
and reservedly: ‘Put me down as friendly.’ which must remain long unfilled. It may be said 

“Of course, being a modest and rather timid |that many of the most eminent lawyers of former 
lawyer, I felt a good deal of trepidation in appear- | times are now almost forgotten, their names recall- 
ing to-night before a bench of justices, but, under ‘ing only vague and indistinct memories of the 
the genial influence of your hospitality, I have ac-| men who once were the most active at our 
quired a certain sort of courage, which reminds me} bar, but Col. James is associated with such 
of the little boy in the Sunday school, when ques-|a number and variety of cases and his efforts have 
tioned by his teacher on the story of Daniel in the | influenced the course of so many decisions forming 
lion’s den. The teacher had told the boys the | such an important part in the development of the 
story of Daniel, and how he did not give up his | laws of this country, that his name will be remem- 
faith in God and how he did not give way to fear, | bered and his influence felt so long as the doctrines 
and how he did not give a thought to himself. | of the common law survive in the land. 

Then, to see what impression this had made upon | 
the boys, he asked: ‘ Now, will any little boy tell 
me what Daniel did not give?’ and a little boy on 
the back seat, more prompt than pious, shouted A committee, representing the bar of New York, 
out: ‘He didn’t give a damn.’ appeared before the Court of Appeals and petitioned 

“Law is a great science. It is, perhaps, a greater | the court to spread upon its minutes a memorial of 
science than those of you who have not entered its | the death of Col. James, Messrs. Austin G. Fox and 
more secret recesses have any appreciation of. I | Julian T. Davies addressed the court. Chief Judge 
remember a young lawyer, who at the outset of his | Parker replied, and the court ordered a suitable 
career was employed by an old friend of his father’s | memorial to be spread upon its minutes and then 
to collect some rather difficult debts, and he took adjourned out of respect to the memory of Col. 
iton shares, a thing, perhaps, with which some of | James. Austin G. Fox, of New York, spoke =s 
you may have some familiarity. The old gentle- | follows: 
man, having heard that a large payment had been “ May it please your honors: If it shall meet with 
made upon one of the most important of these 
debts, called upon the young lawyer to ask him for 
his half. ‘Your half?’ said the astute lawyer; ‘I 
did not collect your half, I only collected my half.’ 
‘Why,’ said the old gentleman, ‘I don’t understand 
such a proceeding.’ * Well, there is a heap of law 
that you don’t understand, old man. It’s a power- 
ful science.’ ” 

He read constantly in the law and in a wide range 
of other subjects, and his memory of what he had 
tead and heard was remarkable. He was a lover 
of all kinds of learning, deeply versed in history, 





ACTION OF THE CourRT OF APPEALS. 


your approval it seems to us that, shocked and 
grieved as we were by the news of the sudden 
death of Col. James, his death ought not to pass 
unnoticed by his brethren. I think we all feel that 
;no more faithful counsel ever served a client. From 
his opponents at the bar he asked no favor, and 
he knew no fear. Your honors received from no 
one more thoroughly than you did from him, that 
assistance to the formation of true judgments which 
it is our privilege to render to the court. He leit 
nothing to chance; he shirked no work and some- 
: : times won where others might have lost. When 
widely traveled and in every way a man of the we had him as our ally we felt his presence as a 
most liberal attainments. He was particularly fond | help, his coming even, as a rescue; and no one 
of books and kept = his home in Ogdensburg a_ met him as a foe, who did not wish him for a 
large and handsome library o 9 thousand vol- friend. In him, litigants have lost a doughty cham- 
baie collected from ail countries and dealing with pion, and all of us a genial friend, who for many 
awide range of topics. He was never happier than years now we have seen working out his very life 
when at home in the summer he could read in his | : “ as ‘ 
s : : in the service of others. I trust it will be agreeable 
library and look out of the broad windows of the | : : 
ioe : . {to your honors that the proceedings we may take 
old family homestead upon the fountain playing , d le eile ai Snuee? 
Tis hese Satie thie tiem sete be entered upon the minutes your honors 
His death was directly attributable to overwork teri 
in the continued strain of the active trial of Julian T. Davies, of New York, spoke as follows: 
cases. He died, however, as he would have |“ May it please the court: In seconding the sug- 
wished to die, in the very midst of his activities gestion made by my brother Fox, I feel I cannot 
and before old age had weakened his powers or keep silent in view of my long association and close 
lessened his usefulness in the community. acquaintance with Colonel James. I knew him as 
He told one of his associates shortly before going a young man, and both at the commencement of 
to Florida, that if he could not continue to work his life and when he came to New York to take 
as he had done he preferred to die. up the active practice of law there, I became at once 
In these days of specialization and of general | very closely associated with him; and he became 
devotion upon the part of members of his profes- | and continued to be particularly the champion of 
sion to the great mass of office work which has | the elevated railroads, of the Manhattan Railway 
been rendered necessary by the rapid industrial de- Company, in the long and bitter litigation that that 
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corporation has had to go through with in the 


courts of this State with the abutting property hold- 
ers. I found Colonel James remarkably equipped 
for service in the courts. I say remarkably, because 
I do not consider in my acquaintance with the 
members of the bar in New York that I have 
known many who were his equals, and I think I may 
say that I have known no man who really was his 
superior for active work in the courts. He was not 
only a capable judge of men, a quality that is most 
essential in a jury lawyer; he not only had a genial 
manner, one that inspired confidence on the part 
of the men in the jury-box; he not only was able 
to conduct his trials in such a manner that there 
was never any tediousness in any case in which he 
was concerned, but he was a thoroughly learned 
and well-equipped lawyer; he was a close, careful 
student. I am speaking to a court in which I ven- 
ture to say his arguments have been considered 
as of the highest rank. Now, in these busy days, 
where it is almost impossible for a lawyer in our 
part of the State to do more than one thing 
passably well, it is deserving of mention that Col. 
James was equally a great lawyer as a jury lawyer, 
as an advocate before a jury, as he was an arguer, 
and as one to present a cause upon the law in the 
highest appellate tribunals. His courage and spirits 
were absolutely unfailing. Day after day, even in 
a losing cause, he was capable of going into court, 
and the more adverse to him the circumstances 
were, the more his courage and spirits seemed to 
rise to the occasion to meet the obstacles and diffi- 
culties with whic.. he had to contend. And I may 
be pardoned for saying that the very last case in 
which I think he appeared in this court for the 
Manhattan Railway Company, was a case I had 
felt so hopeless of winning in this court that I my- 
self felt I could not come to this court and argue 
the cause. The moment 
sented to Col. James, sick 
spirits and courage arose 
can win that case.’ He came to this court and made 
a great argument. He did not win the case, but 
the courage that he showed, the spirit, the deter- 
mination to throw himseit into the breach, sick 
man as he was, and hardly able to be out of bed, 
was most characteristic of the man. It is a sad 
and a very sorrowiful thing that just at the very 
moment when he had achieved the position of being 
one of the very few leading men at the bar of the 
city of New York, he should have broken down 
and been taken away from us. It is a matter of 
grief to his brothers in the profession and to many, 
many business men who have been accustomed to 
rely upon him as their champion and as their 
warrior in contests in the courts.” 

Chief Judge Parker replied as follows: ‘‘ Gentle- 
men of the committee and of the bar: The court 
was very greatly surprised when it learned of the 
death of Col. James; for it was only a little while 


the suggestion was pre- 
and ailing as he was, his 
at once and he said: ‘I 


ago that we say his stalwart form at this bar and! 





listened to his impressive voice as it conveyed to 
us the arguments that seemed to him most strongly 
in favor of his client’s cause. It seemed then to us 
as if he had years of hard work before him instead 
of a few months. Regretting that it has proved 
otherwise than we expected, and endorsing the 
sentiments of the bar so admirably expressed by 
Mr. Fox and Mr. Davies, we order that the minute 
that you propose be spread upon the records of the 
court, and as a further mark of respect the court 
does now adjourn.” 


ACTION OF THE SUPREME Court. 

Justices Gildersleeve and Leventritt directed the 
clerks of their parts of the Supreme Court to note 
upon the minutes the death of Col. E. C. James, 
‘He was certainly,” said Justice Leventritt, “one 
of the leading members of our profession, a most 
energetic, faithful advocate, who, while he was al- 
ways a master of the art and science of the law, 
was, unfortunately, too much a slave to its work. 
The clerk will note on the minutes of the court the 
expression of regret upon the death of Col. James, 
and the tender of sympathy to the members of his 
family.” 

In Trial Term, Part III, before Justice Gilder- 
sleeve, ex-Justice Daly addressed the court, ex- 
pressing the regret with which he learned of the 
unexpected death of the deceased advocate. “The 
news will come with a very great shock,” he sail, 
“not only to a very large circle of Col. James’ 
acquaintances, but to the whole legal profession 
in this city, which, for the last sixteen years, has 
watched his career with the greatest interest. He 
united the great combination of the highest legal 
attainments with unexampled energy and indefat 
gable industry. With these qualities he soon rose 
to the very frent rank of his profession, and withia 
a very few years had earned the esteem and affec- 
tion of all those with whom he came in contact. 
He was a favorite with the bench as well as the 
bar, and I know of no one whose death will more 
deeply affect the survivors of his profession.” Jus 
tice Daly then moved the adoption of the following 
resolution: 

“ Resolved, That in the death of Col. Edward C. 
James, the bar has lost one of its foremost members 
and the community one of its most faithful, able. 
industrious and courageous advocates. His inherit- 
ance of special gifts for the legal calling from his 
father, who was an eminent judge of the Supreme 
Court, was fortunate; his training for the bar was 
excellent, and his standard of professional conduct 
was lofty and consistently maintained. It is not 
too much to say that, in view of his peculiar indi- 
vidual gifts as a legal practitioner, his loss is irfe- 
parable to the community as it is to the large circle 
which enjoyed his personal acquaintance, to whom 
the sudden news of his untimely death comes as 4 
deep affliction. It is eminently fitting that a per 
manent record of the esteem in which he was held 
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should be made in the court which has been the | 
scene of so much of his excellent professional work 
and well-deserved success.” 

The resolution was seconded by Judge Steckler, | 
and then Justice Gildersleeve addressed the bar as 
follows: 

“T learned with great sorrow this morning of the | 
sudden and unexpected death of Col. James. We | 
had known that during the past year he had not! 
enjoyed his usual health and vigor. It was only 
last Friday his partner requested that a case might 
go over for a few days for the reason that Col. 
James was rapidly recovering and would soon be 
able to resume his professional work. The news 
of his death, was, therefore, most sudden and un- | 
expected. He was a man of fine personal appear- 
ance, strong individuality, and was a most con- | 
spicuous figure in any assemblage. 

“Possessed of a broad, comprehensive mind, he 
grasped both sides of every question he undertook 
to master. I observed this characteristic in Col. 
James in his methods in the conducting of cases. 
His earnest endeavor seemed to be constantly to 
ascertain the strong positions of his opponent and 
to make his fight against them. He allowed the 
smaller and weaker points urged by his adversary 
to pass by unnoticed. We cannot at this time 
undertake in a few brief words to do justice to this 
eminent man who has passed away so suddenly 
from among us. 

“The resolutions offered by Justice Daly and 
seconded by Judge Steckler will become a part of 
the minutes of this court, where he so long and so 
eminently practiced.” 


Memoria OF Cor. JAMEs, BY THE NEw York Bar. 


A memorial of the late Col. Edward C. James 
was presented to the Appellate Division at the 
opening of court on April ninth. It was read by 
Wheeler H. Peckham, who said he did so in the 
absence of John E. Parsons, president of the Bar 
Association. 

The memorial is as follows: 

The members of the New York Bar present to 
the Appellate Division of the Supreme Court in the 


| by which little men sometimes rise. 





First Judicial Department this memorial of Col. 
Edward C. James, and pray that it may be entered 
among the records of the court. It seems to them | 
most fit and proper that this action should be taken | 
in the highest judicial tribunal of the metropolis and 
in that court where so many of his distinguished | 
services were rendered. They, therefore, venture to | 
interrupt the court in order to express the loss sus- | 
tained in the death of an advocate whose constant | 
aim and ambition were to assist the judges in the | 
administration of justice and to maintain the | 
prestige and honor of the profession. 

The care of the fame of Col. James belongs in an | 
especial sense to his profession. He was essentially 
the advocate. His labors were almost wholly in the 
forum or in the preparation for the forum. The 


merits, talents and character of such a man can be 
truly appreciated only by his fellow-lawyers. The 
controlling passion of his life was the science of 
jurisprudence and the application of its principles to 
practical affairs. His absorbing ambitions and 
aspirations were to excel in his profession and to 
deserve the esteem of the bench and of associates at 
the bar. The idea never occurred to him of foster- 
ing or caring for his own fame, of thrusting or 
elbowing himself into prominence in the eyes of the 
public in order to secure popularity, of seeking 
notoriety in newspapers, or of using those little arts 
Although he 
took an intense interest in political questions, and 
was thoroughly schooled in the principles of civil 
liberty and free constitutional government, he 
nevertheless shrank from political office and prefer- 
ment, devoted himself solely to his profession, and 


| was singularly free from the passion for personal 


public distinction. . 


Edward Christopher James was born at Ogdens- 
burg, St. Lawrence county, on the 1st of May, 1841, 
and he died at Palm Beach, Florida, on the 24th of 
March, 1901, not yet sixty years of age. Descended 
from prominent American families, he had the char- 
acteristics of the best New England blood, and 
cherished all the motives, traditions and inspira- 
tions of ancestors who had rendered conspicuous 
public and patriotic services through all the crises 
and wars of our history. His father, his grand- 
father and his great-grandfather were all lawyers, 
and his father was a justice of the Supreme Court of 
the State of New York for twenty-three years. It 
was quite natural, therefore, that Edward C. James, 
from his earliest days, should have been in- 
stinctively attracted to the profession. At the age 
of twenty, on the breaking out of the civil war, 
he at once abandoned his law studies and enlisted. 
He went to the front in August, 1861, as adjutant of 
the Fiftieth New York Volunteer Engineers, 
quickly distinguished himself for valor and soldierly 
qualities, was rapidly promoted, was several times 
in command of a brigade, fought gallantly in 
numerous battles, and only left the field when ill- 
health and physical disability compelled him to 
retire in August, 1863. He was then colonel ot 
the One Hundredth and Sixth New York Infantry, 
and was only twenty-two years of age. 

On his return to Ogdensburg Col. James resumed 
the law studies which the war had interrupted, and 
was admitted in October, 1863. He continued to 
practice at Ogdensburg and its neighborhood for 
about seventeen years with constantly growing 
reputation as a successful advocate, not only before 
juries, but before the courts, and he was employed 
in many important cases, involving intricate ques- 
tions of fact and difficult points of law. After this 


| thorough schooling at the forge of daily experience 


in the trial of causes, he became conscious of 
strength and ability such as entitled him to a wider 
field than Ogdensburg and its neighborhood then 


afforded. In January, 1882, he came to New York 
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practically unknown. He pcares a generous aN] 4 
come and his success was immediate as soon as his | 
talents were recognized. Within a few years he was | 
in the foremost ranks of the profession. Few men | 
have ever so quickly risen to prominence at our 
bar, and his rise furnishes the most conclusive evi- | 
dence of his great abilities as an advocate. 

His first case of public and signal importance in- 
volved the question whether the people of the State | 
could invoke the power of the courts to compel a| 
public corporation to perform its public duties. | 
The last prominent case that he argued in this court | 
presented a most interesting question of equity | 
jurisprudence and public policy, and was decided 
after his death. It is impracticable to follow in| 
detail Col. James’ brilliant career at the bar during | 
the period he was among us. He was engaged in | 
innumerable controversies in the courts arising un- 
der every branch of the law and in all classes of | 
cases presenting interesting and far-reaching points 
of constitutional and public law, of criminal law, of 
patent and trade-mark law, of the law of wills, of 
equity jurisprudence, etc., etc. One day we find 
him trying a land-damage case for an elevated rail- | 
road, the next day an intricate equity case, then 
immediately an argument in an appellate court, then 
back to a jury, passing from one court to another 
without rest and almost without cessation, and pre- 
paring his cases between the sessions of the courts. 

The highest compliment that can be paid to an 
advocate and the greatest praise that can be said of 
Col. James is that most of the employment that 
crowded his time and engrossed his efforts came 
from other members of the bar. He was a lawyer’s 
counsel. Almost every day his brethren turned to 
him for advice, and sought his aid to solve com- 
plicated problems, and to try difficult or desperate 
cases. It has been said that during many years he 
appeared in court more than any member of our 
bar, and probably more than any other member of 
the profession in the United States. Indeed, so 
many, so constant and so engrossing were his pro- 
fessional engagements that finally the load broke a 
frame of iron and took him from us long before his 
time. 


The characteristics of Col. James were those of 
the ideal advocate; he was eloquent, logical, fearless, 
indefatigable. He was always thoroughly equipped 
to take the lead in the most difficult and important | 
cases. When once he had accepted a retainer he 
devoted all the intense energy and loyalty of his 
nature to the service of his client. He allowed 
nothing to divert him from the task, and would 
cheerfully make any personal sacrifices. 
aspect and detail of the case received the most ex- 
haustive preparation. He left nothing to chance. 
If intricate or interesting questions of law were 
involved, he would omit no labor in mastering the 
principles and in satisfying himself as to the sound- 
ness of the propositions which he was about to 
urge upon the court. He excelled in the prepara- 
tion of written arguments, and a judge of our Court 





| and practical results. 


| lectual integrity. 


| adversaries, 


———— 
—= 


a ‘Adieaie ee eid that Bis behets were the 


ablest 
filed in that court. They cover, perhaps. 


a wider 


| range than the work of any of his contemporaries, 


and constitute a law library in themselves. He pre. 
pared these briefs with incessant and extraordinary 
labor, for he believed that the brief contains the 
| most valuable and the most enduring work of the 


| bar. If at times his written arguments seemed 
| diffuse, his answer was that he made them full for 


the purpose of saving the court the labor of original 
research and that the courts were too busy to go 
beyond the briefs of counsel. 


In court he was singularly effective. His style 
was simple, logical and persuasive and was a model 
| of conciseness and directness. He was master of 
the art of clearly presenting facts and propositions 
of law. He did not waste a moment on immaterial 
questions or in nice definitions or refinements or 
rhetoric. He concerned himself with practical ends 
He never lost sight of the 
principal points in the case, and he appealed to the 
reason of courts and juries. He abhorred sophistry, 
He had a delightful wit and a constant good nature 
that frequently illuminated and relieved the driest 
cases. His power lay in simplicity and clearness of 
mental methods and in what may be termed intel- 
He instinctively felt and saw the 
truth in a group of facts and the sound principle in 
complicated questions of law. Ina word, he had an 
honest mind, and it was so clear and well balanced 
that in the fiercest contest he never lost his poise or 
equanimity. This gave him the soundest judgment 
and enabled him in the heat of strife to determine 
the best course and wisest policy ‘to pursue. In 
court he was frank and generous in his treatment of 
helpful, candid and truthful with the 
court and jury, fair and chivalrous in all his 
methods, and superbly courageous. No _ public 
clamor, no obloquy, no criticism could shake or 
swerve that constant mind for a moment from the 
defense of his client by every proper means within 
his reach. If the cause was unpopular, if public 
opinion was against a man, if prejudice was likely 


;to lessen the chances of justice being done, Col. 
| James’ spirit kindled with sympathy and impelled 


him to champion the cause and secure what he con- 


| sidered the most valuable of all our rights, the price- 
| less jewel of a fair trial by an impartial judge and 


an unprejudiced jury. He never hesitated a 
moment to challenge the propriety of any ruling 
or action on the part of a judge. He sought no 
favor at the hands of the court and he wanted noth- 


|ing but impartiality; but if the judge was prejudiced 
Every | 


against him or against his client, he knew no fear in 
challenging any action which he conceived unjust 
to his client and tending to deprive him of a fair 
trial. And the highest honor that was ever paid to 


him in his career —an instance so strikingly char- 
acteristic of our liberal and fair judiciary — was that 
the very judges whose action he disputed and con- 
tested held him in the highest personal regard. By 
the young men at the bar he 


can never be 
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forgotten, for he was to them always a true and gen- 
erous friend and to him they could always con- 
fidently appeal when in need of help or advice. 


Sometimes it is said that the fame of the advo- 
cate is ephemeral, and when he dies is forgotten. 
But how mistaken is this idea, and how lasting is 
the remembrance of his work among the lawyers 
themselves! They love to dwell upon the talents 
and virtues of those who have achieved distinction 
and passed away, to recall brilliant instances of their 
learning, wit and courage, to study their arguments, 
to imitate their characters, to emulate their exam- 
ples. It will be many years before the memory of 
Col. James’ work and triumphs at our bar and of his 
superb loyalty and courage will be forgotten by 
those who knew him. 

The truth is that the labors of lawyers in the de- 
velopment of the science of jurisprudence in the 
contests of the forum and the fruits of advocacy 
last longer than any other work. How little of 
what is now foremost in politics, in art, in literature, 
in business, survives the day! Yet the lawyer’s 
work is imperishable, eternal, immortal with the 


immortality of truth. The leading cases in which | 


the advocate had participated and into the decision 
of which some part of his best work and life has 
passed, are all stones in that monument of juris- 
prudence and ethics which 
higher and higher towards the light. And long 
after practically all our contemporaneous ‘general 


adjust his mantle ere he fell. He fell with his 


mantle on. 

“ He held to the highest ideals of his profession — 
was true to its best and loftiest traditions. Of this 
his whole career was a continual and unbroken 
exemplification. In the haste and hurry incident to 
the practice of law in this metropolitan city he was 
ever prodigal of labor and spared no time in order 
thoroughly to understand his cases. No one appre- 
ciates more fully than your honors the difference 
between a superficial and a thorough preparation on 
the part of counsel. Col. James was content with 
no degree of preparation until he reached the 
bottom — until, in the clear light of the intelligence 
with which he surrounded his examination, every 
fact and every principle —all the features in the 
field of litigation—every mountain and crag and 
cranny and every meadow, bog and fen — stood out 
clear and distinct. Of this thoroughness not only 
his clients, but every tribunal in which he practiced, 
received the benefit. 

* The general public is not apt to miss nor long 
to remember a man who is a lawyer pure and 
simple. His daily labor does not deeply interest the 


| world at large. The product of his labor in general 


is constantly rising | 


literature, poetry, history and deeds of public men. 


have been forgotten, future generations of lawyers 
will still be seeking truth and light in our leading 
cases which advocates like Col. James have argued. 

Ex-Judge John F. Dillon, who was associated as 
counsel with Col. James in a great many cases, 
spoke as follows: 


“T have been requested by the committee of the | 


bar whose memorial has just been read to second 
the motion that it may please your honors to cause 
the memorial to be inscribed on the records of the 
court. Even if time permitted, I am sure that I 
could add little to what is so fitly expressed in the 
memorial, and yet, in view of my long friendship 
for the deceased, I feel that I would like the privi- 
lege of joining my tribute with those of my breth- 
ten —a widow’s mite though it be. Col. James had 
many claims to our regard. He was a good citizen. 
He loved his country. He proved this by imperil- 
ing on the field of battle his own life in the defense 
of the life of the nation. But to lawyers the most 
notable trait in our deceased brother was his love 
of his profession. The justness of this observation 
none can know better than your honors. He mani- 
fested his devotion to his profession by giving to 
it, even unto the last, the undivided energies of his 
life. 

“He died as he wished to die — with his profes- 
sional armor on. He desired to put no space 
between his labors in this tribunal and the grave in 
order that, like the Roman in the capitol, he might 


| his fame is transitory and ephemeral. 


| 





interests only those immediately concerned. Your 
honors are daily engaged in hearing causes involv- 
ing large amounts of property, and interests vastly 
more important than those of property, with no 
one present but the counsel in the case under argu- 
ment and those who may be waiting for the next 
cause. As a rule a lawyer is engaged in producing 
no rich tapestry which the world will stop to heed 
or admire. Except with members of his profession, 
His name is 
too often written in the sand, which the next wave 


| of litigation obliterates. 


“ But the bar will miss Col. James’ genial and inspir- 
ing example. Your honors will miss him. You will 
miss his majestic presence. Above all, you will miss 
the aid and counsel which his ripened experience, 
great learning and acknowledged ability enabled him 
in no ordinary measure to render you in the discharge 
of your arduous duties. The din and uproar and 
strife of the active life of this great city is heard 
without, and everywhere we feel and hear the pulsa- 
tions of its mighty heart, except within this temple 
of justice, beside its still waters. 

“The bar had a sincere respect for Col. James — 
held him in the highest estimation —and they are 
glad that your honors feel that you can take the 
time to mark such an event as the death of the 
great lawyer whom we commemorate to-day. I 
have the honor to second the motion that the reso- 
lutions of the bar may be entered upon the records 
of this court, in which he practiced so long, in order 
that your records may contain a memorial of his 
death and of our regard for him in all the relations 
of life, professional and personal.” 

At the conclusion of Judge Dillon’s remarks 
Presiding Justice Van Brunt said that Justice Rum- 
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sey, who was a companion of Col. James in his 
youth, would respond on behalf of the bench. 

Justice Rumsey said: 

“Tt is quite true that the work of the lawyer, 
the judge and the legislator, so far as it establishes 
and expounds great principles, is permanent and 
shall endure. But the personal reputation of every 
lawyer, however eminent, is ephemeral and fades 
rapidly after his deathh How few now remember 
that Hamilton was the head of the bar of New 
York? O’Conor, and Field, and Brady, how sel- 
dom do we hear them mentioned even among men 
of their own profession? And so, when a great 
lawyer passes away, it is eminently proper that 
some memorial of him should be spread upon the 
records of the court he has instructed and en- 


lightened, that his memory may be preserved there | 


so long as those records shall remain. 

“Not only did Col. James have special physical 
and intellectual qualifications for his chosen profes- 
sion, but he enjoyed peculiar advantages for it in 
his surroundings and his early discipline. He came 
of a family of lawyers. For many years his father 
was an eminent and useful judge of this court and 
the Court of Appeals. He was accustomed to con- 
sort with lawyers almost from his boyhood and he 
grew up among the best traditions of the law as 


practiced in the office of a busy, learned, country | 


lawyer, with cases requiring the discussion of 
almost every question. 

“With these associations it was a necessity to him 
to adopt the law as his profession. But scarcely 
had he begun its study when the outbreak of the 
rebellion called him from his books into the field. 
It was my fortune to renew with him the acquaint- 
ance of early boyhood when he came with his regi- 
ment to Elmira in the summer of 1861, where he 
and I were adjutants of different regiments. I saw 
him in his service during that year and in the 
disastrous campaign of the Peninsula during the 
summer of 1862, and from time to time until he left 
the service in the following year, having attained 


the rank of colonel in command of a regiment of | 
He was then only twenty-two years of | 


infantry. 
age. It seems scarcely credible that a mere lad 
could safely be intrusted with the great responsibili- 
ties such a command entailed. He was charged 
with their drill and discipline; he was responsible 
for their supplies and their health, and he had to 
lead them in battle. But no one suggested that 
his youth disqualified him, for all around were men 
scarcely older doing like duties. But the burden 
matured him. 
plication, physical and moral endurance. 
can voluntarily subject himself to hardships, and 


face wounds and death, in defense of a great cause, | 
and | 


without being sobered and_ strengthened 
matured. And so when after his two years of ser- 


It called for patience, courage, ap- | 
No man | 


| middle age and after a long experience at the bar, 
| I have no doubt that to this experience in the army 
|his rapid rise in his profession is largely to be 
ascribed. 

“ Of his career at the bar I shall say but little. It 
|is fully summarized in the memorial that has just 
| been read. I spoke of his service in the army be- 
| Cause it came within my personal observation, and | 
| thought it threw light upon his character as a law- 
| yer. To my mind his success at the bar was due 
| not so much to his courage, his gift of speech and 
his ability to take advantage of the incidents of a 
trial, although in all these he was eminent, as to his 
indefatigable industry. Not only did he acquaint 
himself with every fact of his own and _ his 
| adversary’s case, but he exhausted his library in his 
search for every principle that bore upon it and 
| every decided case that applied to it. His trial 
| brief was a model of patient study. When once he 
| had completed it, he was not only prepared to pre- 
| sent his case to the court at the trial, but to argue it 
| before the last appellate tribunal. He recognized 
| the truth of Dr. Johnson’s saying that —— 

“* Lawyers are a class of the community who by 
| study and experience have acquired the art and 
| power of arranging evidence, and applying to the 
points at issue what the law has settled. A lawyer 
is to do for his client all that the client might fairly 
do for himself if he could. If by a superiority of 
‘attention, of knowledge, of skill, and a better 
' method of communication, he has the advantage of 
his adversary, it is an advantage to which he is 
entitled.’ 

| “Mr. James thought it was his duty to take 
| pains that his client should have all those advan- 
tages so far as he was able to furnish them. His 
briefs in this court were exhaustive and instructive. 
His arguments were clear and to the point. He was 
fair and manly toward his adversary. He was faith- 
ful to his client. He was honest to the court. In 
his death the court has lost a valued counselor, and 
the community an eminent and useful citizen. 

“T am directed by the court to say that the mem- 
orial shall be spread upon the records as it has been 
requested.” 

Among those present, including the members of 
the committee which prepared the memorial, were 
William B. Hornblower, Julien T. Davies, Hamil- 
ton Odell, Adrian H. Joline, John M. Scribner, 
De Lancey Nicoll, Austen G. Fox, Francis L. Well- 
man, William D. Guthrie, Frank Loomis, ex-Judge 
Charles F. Brown, ex-Judge Howland, Corporation 
Counsel Whalen, Abm. I. Elkus, Peter L. Halpin, 
Terence Farley and Julius M. Mayer. 

ae | n 

Senator Vest and Justice Harlan have been 
friends for forty years. They are like two boys 
when they get together. “I don’t know about 





vice he returned to the law he had that habit of | George Vest,” said Justice Harlan the other day. 
discipline and concentration, that mental poise, that | “ He plays jokes on me and I take it in good part, 
self-reliance, that patient endurance of difficulties | but if I play a joke on him he won't speak to me for 
and defeats which comes to most men only with! a month.” 
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THE FEDERAL CONSTITUTION, ITS ORIGIN, 
GROWTH, DANGERS AND POWERS. 


[Second Paper. ] 


By JouN FREEMAN BAKER. 

Ill. Powers under the Constitution. 

One or two provisions of the federal Constitution 
seem to indicate that the people, over a century ago, 
were jealous of their inherent rights and liberties, 
and desired certain express assurances in the instru- 
ment; for example, the First Amendment granting 
the “right of the people peaceably to assemble and 
to petition the government for a redress of griev- 
ances,” while it might be looked upon as super- 
erogatory, was doubtless the outgrowth of appre- 
hension that the government, being paramount and 
the States subordinate, the people might ultimately 


be required to show affirmatively that the Consti- | 


tution secured such right. 
ment as originally proposed in the congress of 1789, 
relative to powers “not delegated, etc.,” had the 
word “expressly” before the words “ prohibited by 
it to the States,” which also implies that the same 
sentiment existing among the people. 

A few years ago Judge Thomas M. Cooley deliv- 
ered a lecture on “The Power to Amend the 
Federal Constitution.”” He called attention to the 


fact that the Constitution contains but one express 
limitation of a permanent character upon the right 


to amend it—'the prohibition against taking from 
the States the right to an equal representation in the 
senate. He indulges in some speculation as to the 
extent “ We, the people,” having unquestionably the 
sovereignty and thereby supposed to be empowered 
to do anything we please, may pass amendments to 
the Constitution, even to the point of sitting over us 
a king. But all these speculations he answers in 
the negative. He says: 

“T assert then, without hesitation, that we have 
created a Constitution of a democratic republic for 
the protection and perpetuation of popular rights, 
and on an assumption that whatever is done under 
it will be done in conformity with the principles 
which underlie that Constitution. Of nothing is 
that more especially true than of the provision re- 
specting amendments. If the makers of the Con- 
stitution, in limiting this provision, stopped short of 
forbidding such changes as would be inharmonious, 
they did so because it was not in their thought that 
any such changes could for a moment be considered 
by congress or by the States as admissible, since in 
the completed instrument no place could possibly 
be found for them, however formal might be the 
process of adoption; and as foreign matter, they 
would just as certainly be declared inadmissible and 
therefore invalid without an express inhibition as 
with it.” 

Powers—commonly termed implied powers — 
have uniformly been exercised since the formation 
of the government and must from the nature of our 


So the Tenth Amend- | 





organism be exercised, as no Constitution can pro- 
vide for every contingency that may arise in a sys- 
tem of government so complex as our own. 

Hence, as we have seen, the national government 
was formed by and derived its power from the 
people, it necessarily has the right to exercise all 
authority naturally flowing from it. 

Professor Tiedeman, in his work on the “ Un- 
written Constitution of the United States,” on the 
general subject of implied powers, contends that: 

“ The unwritten Constitution of the United States, 
within the broad limitations of the written Consti- 
tution, is just as flexible, and yields just as readily 
to the mutations of public opinion, as the unwritten 
Constitution of Great Britain. But the opponents 
of this theory would doubtless claim that the saving 
clause — within the broad limitations of the written 
Constitution — deprived the theory of its value. 
| That, however, is only a superficial appearance. 
| For, if by judicial interpretation, in obedience to the 
stress of public opinion or private interest, the ex- 
press limitations of the written Constitution are 
made to mean one thing at one time and at another 
time an altogether different thing, there is very 
| little restraint imposed by these written limitations. 
The only obstacle in the way of an untrammeled 
popular will is the bald letter of the Constitution; 
and even that does not chain the popular will in 
times of great excitement and extreme necessity. 
This is what is meant and what has been attained 
by the doctrine of the implied grant of powers, 
which was elaborated by Chief Justice Marshall, and 
without which the federal Constitution would not 
have lasted a half-century.” 

The language used in Loan Association v. Topeka 
(20 Wall. 655), by Mr. Justice Miller, which has been 
frequently quoted in arguments concerning the con- 
stitutionality of a tariff for protection, is likewise in 
point: 

“There are limitations of the powers of govern- 
ment which arise out of the essential nature of all 
free governments, implied reservations of individual 
rights without which the social compact could not 
exist and which are respected by all governments 
entitled to the name. Among these is the limitation 
of the right of taxation that it can only be used in 
and of a public object, an object which is within the 
purpose for which governments are established.” 

The learned editors of the American Law Review 
| (27 Am. L. R. 97) forcibly opposed the position 
| taken by Justice Miller. They say: 
| “We utterly challenge the soundness of this lan- 
| guage as a principle of constitutional interpretation. 
| We say that it involves nothing less than an asser- 

tion of power on the part of the judiciary to set 
| aside an act of the legislature whenever the judge 
| thinks that the statute is unreasonable or against 
_common right; and that is the doctrine into which 
| the Supreme Court of the United States is steadily 
| drifting, a doctrine which we have been steadily 
|combating, and which we will still continue to 
| combat.” 
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One view is that the doctrine of extra constitu- | and in it, in consideration of certain concessions by 


tional powers should be recognized within certain 
limits, and the people have elected to empower the 
Supreme Court of the United States to finally pass 
upon the question as to the extent of power to be 
exercised. 

So the acquisition of the territory of Louisiana, 
of Florida and other territory by treaty was under 
implied powers. 

The following note shows the date of acquisition, 
the boundaries and the cost of the several treaties: 

[The purchase of the district of Louisiana was on 
April 30, 1803; the boundaries were those portions 
of the now existing States of Alabama and Missis- 
sippi south of the thirty-first parallel of latitude, the 


entire surface of the States of Louisiana, Arkansas, | 


Missouri, Iowa, Nebraska and Oregon, all of Min- 
nesota west of the Mississippi river, all of Kansas, 
except a small portion west of the one hundredth 
meridian and south of the Arkansas river, all of 
Dakota, Montana, Idaho, Washington and Indian 
Territory, with a part of Wyoming and Colorado. 
The cost of this vast tract of land, according to the 
original stipulations in the treaty, was $15,000,000 
in money and stocks, the interest on the stocks up 
to the time of redemption, $8,529,353; claims of citi- 
zens of the United States, $3,728,268.08, making a 
total of $27,267,621.08. 

This compact added to the United States an area 
containing 1,882,752 square miles or 756,961,280 
acres. 

On February 22, 1819, the treaty with Spain se- 
cured to the public domain of the United States the 
districts of East and West Florida, now known as 
the present State of Florida. The amount paid was 
$5,000,000 in bonds similar to those in which the 
payment for Louisiana had been made, the interest 


upon which up to the time of redemption amounted | 
to $1,489,765, making the total cost of the territory | 


The next treaty was with Mexico, February 2, | 


1848, known as the Guadalupe Hidalgo treaty. The 
public domain by this treaty included the States of 
California, Nevada and part of Colorado; also the 
lands in the territories of Utah, Arizona and New 
Mexico, excepting in the last two the Misilla Valley, 
approximately 522,568 square miles. The cost was 
$15,000,000. 

The fourth purchase of any particular size was 
that from Texas. An act of congress of September 
9, 1850, provided for the purchase from the State of 
Texas of her claim to certain public lands north of 
parallel thirty-six degrees and thirty minutes and 
Detween that parallel and thirty-second degree and 
lying west of the 103d. meridian, now included in 
Kansas, Colorado, New Mexico and also the “ Pub- 
lic Land Strip.” The cost was $16,000,000 in five 
per cent bonds and cash. It is estimated that 96,707 
square miles were added by this purchase. 

The next purchase was through ‘a treaty with 
Mexico of the district known as the Misilla Valley. 
This treaty was consummated December 30, 1853, 








Mexico, which related to the abrogation of sundry 
treaty stipulations in the treaty of Guadalupe Hi- 
| dalgo of 1848 and the payment on the part of the 
| United States of the sum of $10,000,000 to Mexico, 
(a strip of land known as Misilla Valley, and lying 
jin the present territories of New Mexico and Ari- 
zona on their southern border, was added to the 
| United States. 

| The area of this tract was about 45,535 square 
miles. 

By treaty of March 30, 1867, we obtained from 
Russia all her possessions on the continent of 
| America and adjacent islands, which included Alaska 
|and the Aluetian Islands. 
| It comprised about 577,390 square miles and cost 
| only $7,200,000. 
| These several treaties included the districts which 
| are now known as Alabama, Mississippi, south of the 
| thirty-first parallel; Louisiana, Arkansas, Missouri, 
Iowa, Nebraska, Oregon, all of Minnesota west of 
|the Mississippi river; Kansas, Dakota, Montana, 
| Idaho, Washington and Indian Territory, part of 
| Wyoming, Colorado, East and West Florida, Cali- 
' fornia, Nevada, the territories of Utah, Arizona and 

New Mexico, the Public Land Strip, and, finally, 
Alaska. 

These purchases covered a district of 2,484,220 
square miles and cost $88,157,389.98. In 1808 the 
Hawaiian Islands, containing 6,724 square miles; 
Peurto Rico, with 3,600 square miles; Guam, con- 
taining fifty square miles, and the Philippine Archi- 
pelago, containing 143,000 square miles, quite as 
large as the combined area of New Jersey, Delaware, 
Maryland, Virginia, North Carolina, South Carolina 
and the District of Columbia, and larger than all the 

, New England States. 

The area purchased and acquired since 1800 is 

2,641,675 square miles, about three times the area 
| of the original thirteen States. ] 
While not directly within the letter of the Consti- 
| tution as to the admission of new States, Mr. Jeffer- 
| son, on the question of the Louisiana territory, took 
|the broad ground that the power was a coincident of 
sovereignty and therefore permissible. Chief Jus- 
tice Marshall, delivering the opinion of the court in 
the American Insurance Company v. Canter (1 
| Peters, 542), a case involving the validity of acts of 
the territorial government set up in Florida by con- 
gress after its cession to us by Spain, said: “The 
course which the argument has taken will require 
that, in deciding this question, the court should take 
into view the relation in which Florida stands to the 
United States. The Constitution confers absolutely 
on the government of the Union the powers of mak- 
ing war and of making treaties; consequently that 
government possesses the power of acquiring terri- 
tory either by conquest or by treaty.” 

It will hardly be contended or denied at this late 
day that the right to acquire territory is one of 
the attributes of sovereignty. In his “ Introduction 
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to the Constitutional Law of the United States,” 
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John Norton Senet: says: “ Territory may ana ac- 
quired and must be governed by congress. How 
long it shall remain in its condition of dependence, 








the naan construction of ae Sentionion. must ae 
low to the national legislature that discretion with 





or when it shall be erected into a State, is a matter | are to be carried into execution, which will enable 
to be determined exclusively by the national legis- | that body to perform the high duties assigned to it 


lature. Congress cannot be compelled to act; 


nor in the manner most beneficial to the people. 


Let 


can territories be clothed with the attributes of States | the end be legitimate, let it be within the scope of 


without the action of congress. 
be admitted by the congress into this Union.’ 
language is simply permissive. When the admission | 
shall be effected, and how long it shall be delayed, | 

are matters residing entirely within the congres- | 
sional discretion.” 


‘New States may | the Constitution and all means which are appro- 
This priate, which are plainly adapted to that end, which 
are not prohibited, but consistent with the letter 
and spirit of the Constitution are constitutional.” 
The court held that congress had power to incorpo- 
So, also, the Alien and Sedition | rate such a bank, that, although there was no ex- 


Laws of 1798, which gave the president the right to | press grant of such power or of authority to create 


order out of the United States such aliens as he| any corporation, yet, 


should deem dangerous to the peace and safety of | 
the country, were under the implied powers. And | 
the question as to the suspension of the writ of| 
habeas corpus may arise and be inferred in certain | 
cases, as in the Burr conspiracy, ‘for example, as | 
coming under such powers. 

Other instances of a much later period may be | 
cited. During the civil war, 1861-65, the conscrip- | 
tion and confiscation acts, which were exercised ved 
the purpose of conserving the government may be 
properly denominated implied powers. 

So, also, it may be said the establishment of the | 
United States Bank was under the implied powers | 
of the Constitution. When the question as to the | 
constitutionality of its charter was raised in the case, 
McCullough v. The State of Maryland (4 Wheaton | 
R. 316), the United States Supreme Court held that | 
there was nothing in the organic law excluding inci- | 
dental or implied powers, and if the end be within | 
the scope of the instrument, all the means which are 
appropriate to the end and not prohibited, may be 
constitutionally employed to carry it into effect. 

In Osborn v. United States Bank (9 Wheaton, 
733) it was directly he'd that the United States Bank 
could sue in the federal courts. (See, also, Fisher v. 
Blight, 2 Cranch, 358.) 

McCullough v. Maryland (1819) involved the ques- | 
tion of the power of the government to create a| 
national bank, with branches in the States, capable | 
of issuing circulating notes. 
land assessed a tax upon the notes of the bank, 
which in effect was intended to drive them from the | 
State. In the attempt to enforce the law, the court | 
of appeals of that State affirmed the validity of the 
statute establishing the tax. McCullough, the party 
sued, thereupon brought the case, by a writ of error, 
to the Supreme Court of the United States. The 
opinion of Chief Justice Marshall in the case takes | 
a very wide range with regard to the nature and 
powers of the government and the principles of the 
construction of the Constitution. It is one of the 
ablest of the opinions delivered by Chief Justice 
Marshall, says Mr. Justice Miller, and has often 
been referred to and followed in subsequent cases. | 
The court said: “We admit, as all must admit, that | 
the powers of the government are limited, and that 


} 





its limits are not to be transcended. But we think’ 


to another, 
right to establish its branches and offices of discount 


The State of Mary- |“ 
| one of the most happy, 


as one of the appropriate 


means of exercising the powers of the government, 


in regard to the collection and disbursements of its 
revenues and the transfer of them from one point 
the institution of the bank, with the 


| and deposit within a State and to issue circulating 
notes, was an appropriate means of carrying into 
effect the powers expressly given by the Constitution 


to the government of the Union, and held that no 


State had any authority, by taxation or otherwise, 


| to impede the necessary and proper action of the 


bank, an instrumentality which congress deemed 
necessary in carrying on the general operations of 
the government, connected with the treasury of the 
United States. “If,” said Chief Justice Marshall, 
“the right of the State to tax the means employed 
by the general government be conceded, the declara- 
tion that the Constitution and laws made in pursu- 
ance thereof, shall be the supreme law of the land, 
is empty and unnecessary declamation.” 

In the above case, as in every case which came 


' before him involving general powers of the govern- 
| ment, Chief Justice Marshall wisely took the broad 


ground that the government of the Union could 


| never be strong and great unless there were ex- 


| tended and vouchsafed to it sufficient scope and 
power to render it nationally potent and paramount 
to the State governments. 

“Tt is clear as A. B. C.,” said Washington, 
that an extension of federal powers would make us 
wealthy, respectable and 
powerful nations that ever inhabited the terrestrial 
globe. Without them we shall soon be everything 


| which is the direct reverse.” 


That the government has the power to legislate 
and make laws not expressly inhibited, for the 


| peace and best good of the country or for the better 


security of its individual members under the general 
provision empowering congress to make all laws 
necessary and proper for carrying into execution the 
powers vested by the Constitution in the govern- 
ment, there cannot be the slightest doubt. 

It is interesting to observe that, at the beginning 
of the second century of American independence, 
a grave constitutional question arose respecting the 


| count of the electoral vote. 


Since the adoption of the Twelfth Amendment to 
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the Constitution (1804), no exigency of a similar 


character had arisen. The result of the election in 
1800, when the contest was between Jefferson and 
Burr, showed an equal number of electoral votes, 


and the choice went to the house of representatives. | 
No question, however, was then raised as to the) 


validity of the certificates presented from the dif- 
ferent States. The Twelfth Amendment, while it 
was evidently adopted with the view of remedying 
certain supposed defects, failed entirely to change 
_ the original provision on the question of counting 
the electoral votes. 


As a matter of history the president of the senate | 
opened and counted the votes, at the first session of | 


congress, and so down to 1821. 


But, for many 


years past, that official has uniformly opened the | 


certificates and delivered them to tellers, appointed 


by each house, to examine and ascertain the number | 
of votes and report the same, and then the result is | 


declared. The provision of the Constitution on this 


subject reads: “ The president of the senate shall, in | 
the presence of the Senate and House of Repre- | 


sentatives, open allthe certificates and the votes shall 
then be counted.” Nothing is directly said, it will 
be observed, as to whether or not the president of 


the senate is in fact to count the votes, nor as to) 


his passing or determining upon the validity of the 
certificates presented, so that in the closely contested 
presidential election of 1876, the issue was squarely 
raised as to whether congress or the colleges of 
electors in the different States, should decide upon 
the qualifications of their own members. The rep- 
resentatives of the people in congress assembled, 
devised the Electoral Bill for the purpose of having 
the question definitely. settled as to what electoral 
returns or certificates of the respective States were 
constitutional or countable, and whatever jurisdic- 
tion existed for that purpose the bill was intended 
simply to regulate the method of exercising it. 

As the Constitution of the United States is en- 
tirely silent on the question as to who shall count the 
votes, as the result of the election showed that one 
vote either way would have turned the scale of 
election in favor of the one candidate or the other, 
as various legal questions arose as to the elegibility 
or constitutionality of the election of certain elect- 
ors, and, as the congress has power to make all laws 
which shall be necessary and proper for carrying 
into execution certain powers vested by the Consti- 
tution in the general government, we do not be- 
lieve that the Electoral Bill could have been justly 
assailed as unconstitutional. It was consistent with 
the fundamental law of the land. It was manifestly 
the duty of the law-making power to provide a fair, 
just and constitutional method of executing one of 
the most interesting and at the same time most 
critical, if not ambiguous, provisions of the Consti- 
tution. They did it nobly and well and the results 
under it fully warranted and sanctioned the measure. 
The people readily acquiesced. ; 

The bill provided that five senators, five represent- 
atives and five justices of the Supreme Court of the 


| United States should consider and act upen the 
| electoral returns with the same powers, if any, now 
| possessed for that purpose by the two houses acting 
separately or together, and their action was to be 
final, unless the senate and the house should sepa- 
rately concur in ordering otherwise; the commis- 
| sioners were to count the votes, where there was but 
one set of returns from a State, unless both houses 

should vote to reject the same; and in case two or 
/more sets of returns were presented from the same 
| State, the certificates, with written objections 
| thereto, were to be referred to the commission. 

In his special message, after referring briefly to 
the history of the country on the subject and declar- 
ing that in no instance of doubt had the president 
of the Senate exercised the power of deciding the 
constitutionality of an electoral vote, and that such 
power had uniformly been left to both houses of 
congress, President Grant indorsed the bill, using 
| this language: “T think this orderly method has 
been secured by the bill, which, appealing to the 
Constitution and the law as the guide in ascertaining 
right, provides a means of deciding questions of 
single returns through the direct action of congress, 
'and, in respect to double returns, by a tribunal of 
inquiry, whose decisions shall stand unless both 
houses of congress shall concur «in determining 
otherwise, thus securing a definite disposition of all 
questions of dispute, in whatever aspect they may 
arise.” 

We need not rehearse the fact that the bill per- 
formed its functions and wrought a result so well 
known and in the main very satisfactory to the 
country. 

While on general principles, it would doubtless be 
wiser to adhere to the strict letter of the Constitu- 
tion than to violate it to satisfy the clamors of any 
party, or set of men, yet we hold that there was 
not in any legal sense an infraction of the organic 
law by the promulgation of the Electoral Bill, nor in 
the proceedings by the commissioners under it. If, 
by the Constitution, too large a power is conferred 
by implication or otherwise, upon the president of 
the senate, it would be wise and for the best good 
of the country to correct it by amendment; but in 
the exigency that had arisen there was no time for 
such a course, and members of congress who 
sought the good and tranquility of the country ad- 
vocated and secured the passage of the bill. 

It is “no time to swap horses while crossing a 
stream,” said President Lincoln, in his buoyant 
manner, at a memorable and critical crisis of the 
country, and, as there was no opportunity of reme- 
dying what appeared to be a defect —a casus omissus 
— in the organic law of the country, by amendment, 
the next best and reconciling method was adopted. 
And while such course might become a dangerous 
precedent, as being extra constitutional, in this mat- 
ter publicists will not declare that any cardinal 
principle of the Constitution was violated or that the 





foundation pillars in any sense were impaired. 
While fears have arisen from time to time that 
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in administering the affairs under our complex sys- | but, as the capital stock was usually a remote mining 
tem, the Constitution would be violated, we appre-| claim or an undeveloped invention of magnificent 
hend such fears, for the most part, have been the | possibilities, it was not easy to impair. Dividends 
outgrowth of a disregard of those correlative or | also were rare. 
implied powers which naturally inhere to and flow; Another somewhat distressing feature was the 
from our popular form of government. Apprehen- | limitation of capitalization to $5,000,000. This re- 
sions of this character were coevil with its formation. | striction on the enterprise of ambitious promoters 
In meeting the exigency which arose in the elec- | presumably indicated the West Virginian idea of the 
tion of 1876, men were called upon to rise above | proper size of a business corporation and was doubt- 
prejudice and party affiliations and consider the | less imposed in the provincial stages of her cor- 
question upon broad constitutional grounds. | poration legislation. 
While, as already indicated, nothing involved in| Another onerous requirement was the payment of 
the Electoral Bill violated in any larger sense, the | ten per cent of the original subscriptions before any 
letter or spirit of our organic law, it was at the; charter would be granted. If five Oklahoma 
same time the bounden duty of the representatives | capitalists wished to incorporate with a capitaliza- 
of the people to adopt a proper and speedy measure | tion of $5,000,000 divided into one dollar shares, 
to allay popular excitement and secure peace and each was obliged to subscribe ‘for one share, and to 
a satisfactory solution of the perplexing issue. | actually pay into the treasury ten per cent of his 
The best and purest men of the country were) subscription. This was deemed satisfactory evi- 
selected to perform the delicate and solemn duty | dence that they intended well, but to make assur- 
and they did it wisely and well. The will of the| ance doubly sure, the State, with commendable 
majority, while being the natural law of every or- | caution, required two of the incorporators to make 
ganized society is, at the same time, the only sure | affidavit that the fifty cents had been paid in good 
guardian of the rights of man. Though this may) faith and “without any intention or understanding 
sometimes err, its errors are honest and always | that the same shall be withdrawn therefrom before 








solitary and short-lived. 

And while that be so, the people of the country 
have evinced on many occasions that they are ever 
ready to say with Burke, “We must pardon some- 
thing to the spirit of liberty.” 

The generous acquiescence of the people of the 
country in the decision of the commission in 1876, 
was a splendid illustration of the stability of the 
Union, and the grandeur of our representative 
system. Alas, who can conjecture to what dire 


straits the defeated party might have resorted, if, | 


perchance, instead of the head of that party being 
a man of noblest patriotism, there had been a 
desperate man of overweening ambition. Truly may 
it be said that the name of Samuel J. Tilden (the 
defeated candidate) will go down into history as one 
who loved his country nobly and well, and above 
every ambition for preferment, place or power. 
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THE AMENDED CORPORATION LAWS OF) 


WEST VIRGINIA. 


By Tuomas ConyNGTON. 


Time was when incorporation in West Virginia | 
was easier and simpler than in any other State of the | 


Union. The license fee was the even sum of fifty 
dollars. The annual tax was the same. The inci- 
dental fees were light. No reports were required. No 
meetings needed to be held in the State. A resident 
agent cost but ten dollars per annum. Neither in- 
corporators nor directors had to be residents of the 
State and no restraint or supervision was imposed 
upon non-resident corporations. 

True, there was a_ statutory liability 


in case | 
dividends were declared impairing the capital stock, | 


| the expiration or dissolution of this corporation.” 
In spite of the harassing features mentioned, the 
| general corporation laws of West Virginia were so 
convenient and moderate as to cost, that the incor- 
| porations in the State were multitudinous. Their 
reputation was not always such as to inspire con- 
fidence in Wall street, but their legality was, in every 
instance, upheld by the courts and as a matter of 
convenience as well as economy, many corporations 
unimpeachable as to management and resources 
have been incorporated in West Virginia. There 
are few corporation lawyers who have not at times 
| availed themselves of the facilities afforded by her 
‘laws. Hence a consideration of the recent revolu- 
| tionary changes in her corporation enactments may 
| be of interest to the profession. 
| The changes made, number in all about forty. 
| From the point of view of the non-resident incor- 
| porator, these may be roughly divided into three 
classes; the desirable, the immaterial and the un- 
| desirable. 


In the first class may be placed the following 
changes: 


Companies may purchase the stocks and bonds of 
other corporations as is allowed in New York, New 
Jersey and Delaware. 

Preferred stock may be authorized by provision in 
the charter. The former plan of allowing the issu- 
ance of preferred stock by resolution or by-law 
should have been prohibited, but still remains 
| effective. 

A new and fully detailed form of application for 
incorporation is prescribed. The form is good and 
| has evidently been modeled on the lines of those 
in use in other States. It provides for the classifica- 
tion of stock, plurality of objects, and for the in- 
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sertion of provisions creating, defining, limiting and | the two-tenths of the license fee then due must be 
the | paid, and at the same time the full annual tax for 
the succeeding year. 


regulating the powers of the corporation, 
directors and the stockholders. 

The directors are required to report to the secre- 
tary of State any action changing the location of the | 
principal office or the officers of the company; also | 
to give the post-office addresses of the corporation, | 
its president and secretary. Heretofore no effort | 
has been made to keep any record of the where- | 
abouts of companies and they sometimes dis- | 
appeared completely even from the knowledge of | 
the stockholders themselves. 

The limitation of capitalization to $5,000,000 has | 
been removed. | 
In the second class are many immaterial and sub- | 
sidiary provisions and a number of amendments re- 
lating to matters long settled by the common law or 
left for by-law regulation. The following examples 
may be given: 

Treasury stock shall not draw dividends. 

Directors shall issue stock certificates on demand. 

Officers and directors may serve as proxies for 
stockholders. 

Notice and publication of meetings may be 
waived by unanimous consent of all interested. 

Directors may appoint an executive committee, 
etc., etc. 


In the third class are the directly objectionable, 
the undesirable and the questionable. Unfortunately | 
this class is the largest. 

Under this head comes the new license fee or 
annual tax (the two are the same), which is not 
only higher than can be justified but is complicated 
in its application. An idea of the amended system 
may be had from the following schedule: 


LicENSE FEE oR ANNUAL TAX IN WEST VIRGINIA. 


Twenty dollars for any capitalization not exceed- 
ing $25,000. 

Fifty dollars for any capitalization above $25,000, 
but not exceeding $100,000. 

To $50 fee add forty cents per $1,000 for any 
excess over $100,000 up to $1,000,000. 

To $410 fee add thirty cents per $1,000 for any 
excess over $1,000,000 up to $2,000,000. 

To $710 fee add twenty cents per $1,000 for any 
excess Over $2,000,000 up to $3,000,000. 

To $910 fee add ten cents per $1,000 for any excess 
Over $3,000,000 up to $4,000,000. 

To $1,010 fee add $50 per $1,000,000 for any excess 
above $4,000,000. 

This annual tax is due May first, and the license 
fee is calculated from the same date. 

Corporations organized between May first and 
July thirty-first, inclusive, pay the license fee, as 
scheduled without reduction. After July thirty- 
first a reduction is made, one-tenth of the full license 
tax being charged for each month still left up to the 
following May first, the month of incorporation be- 
ing reckoned as a full month. If the incorpora- 





tion takes place within two months of May first, 





——— 
— 


In addition to the increased license fees the ingj- 
dental fees have been increased as well and now 
amount to between $30 and $40. 

It should be remembered that the annual tax js 
estimated on the full authorized capital and not 
only on the amount of stock issued and outstanding, 
as is the case in New Jersey and Delaware. 

Existing West Virginia corporations are subject 


to the increased taxation, but may, if desired, reduce 


the amount of their capitalization without payment 
of any fees. : 

Another very serious change is found in a series 
of amendments extending and enlarging the power 
of the majority stockholders at the expense of the 
rights of the minority. The present requirements of 
the law may be outlined as follows: 

The corporate name may be changed by a bare 
majority of the stock. 

The location of the principal office may be re- 
moved in similar manner. 

The charter may be surrendered before organiza- 
tion in the same way. 

The corporation may be dissolved and discon- 
tinued at any time by vote of the majority. 

The capital stock may be increased or diminished 
or the value of the shares may be altered by the 
same bare majority. 

The objects and purposes of the corporation may 
be enlarged or diminished by the same majority 
action. 

By a vote of sixty per cent of the outstanding 
stock cast at a duly called meeting, the entire prop- 
erty and assets of the corporation may be sold. 

By a three-fourths vote of the outstanding stock, 
the stock of the company may be sold below par. 

The former laws provided that directors could be 
removed at the pleasure of the majority of the stock- 
holders, and that the officers could be removed at 
the pleasure of the directors. These laws are still 
in force. 

The general effect of these laws is to place the 
minority stockholders absolutely at the mercy of 
the majority. “ Freezing out” is made easy. Some 
reckless promoters will doubtless apprdve of this 
course but the best corporation legislation of the 
day is in exactly the opposite direction and aims 
to extend and protect the rights of the minority. 

Any one who buys a minority interest in a West 
Virginia corporation hereafter does so at his peril. 
It is doubtful if any more thoroughly vicious cor- 
poration laws were ever enacted. 


Other provisions belonging to this class are as 
follows: 


Notice of meetings of non-resident corporations, 
where publication is required, must be published in 
some paper of Charleston, West Virginia. 

Foreign corporations doing business in the State 
are taxed to the amount of at least $100 per annum. 











‘y 








THE ALBANY LAW JOURNAL. 


191 





—_— 


This will expose West Virginia to the retaliatory the sentence was part of a brief and pertinent to 
legislation that already exists in some of the States the appeal upon which the brief was submitted. 


and is likely to be extended. 

Under the old laws, mining corporations were 
expressly granted permission to exchange stock for 
property. As amended, this privilege is extended 
to manufacturing corporations. It is a question 
whether this express mention would not by implica- 
tion prohibit companies formed for other purposes 
from exchanging stock for property. 

The directors under former laws were required to 
furnish each stockholder who desired it, a copy of 
their annual report and a list of the stockholders 
with their addresses. This provision has been 
repealed. 

Altogether it would seem as if West Virginia had 
withdrawn herself from the possibility of considera- 
tion by incorporators. Her former laws were by no 
means ideal, but they were moderate in charges, 


fairly secure and convenient. The amended laws pre- | 


serve none of these features. They are not safe, and 
are certainly not attractive. It would seem that the 
State has grasped at too much and is likely to lose 


most of that she already had. No conservative, | 


solid enterprise will hereafter go to West Virginia 
for incorporation. Even the optimistic evolver of 
schemes and the impecunious promoter will pass 
her by and betake them to far-off South Dakota, 
where incorporation may be had at bargain-counter 
rates, and with an easy informality beyond anything 
heretofore attempted. 
—— 


A LAWYER’S PRIVILEGE IN THE LAW OF 
SLANDER AND LIBEL. 





“She became Allen’s agent while they were re- 
lated together in the city of New York, since which 


At the trial the plaintiff contended that the words 
conveyed none but a defamatory meaning; the de- 
fendant insisted that they were capable only of an 
innocent meaning. The novel questions then arose 
whether the court or the jury should determine the 
real meaning conveyed by the ambiguous words, 
and il the true sense was defamatory, whether the 
words were or were not sufficiently germane to tne 
appeal to be privileged. 

That the jury is to determine in what sense 
ambiguous words are to be understood is the gen- 
eral rule in the law of libel (Payne v. Rouss, 46 
App. Div. 315, 316). lf an exception is to be made 
here it must be called for by the privilege; for the 
question of privilege, which is a question of inter- 
pretation, is to be determined by the court and not 
by the jury (Warner v. Press Pub. Co. 132 N. Y. 
181). Now there are various degrees of privilege. 
There is the privilege of unlimited freedom of 


| speech given to a member of the legislature in the 


performance of his legislative duties, not being 
liable for anything uttered on such an occasion; 
however malicious or irrelevant, his privilege is 
termed absolute; there is the qualified absolute 
privilege, such as protects the counsel, whatever his 
intention, so long as his speech is relevant to the 
legal proceedings which occasioned the defamation; 
finally, there is the conditional privilege, which is 


not called absolute, since it is conditioned upon the 


\ 
| 


| 
time she has formed a new relationship with one 


Sickles.” 

This single sentence in a lawyer’s brief has 
occasioned a libel action against a well-known 
member of the New York City Bar; a trial before 
Mr. Justice Gaynor, who dismissed the complaint; 
and an appeal to the Appellate Division of the 
Second Department, which in April affirmed the 
judgment below. This is of interest to attorneys, 
since Sickles v. Kling is a border line case, involv- 
ing the extent of counsel’s privilege in the law of 
libel and slander. 

The brief containing the objectionable sentence 
was submitted by Abram Kling as counsel for the 
respondent on an appeal. The appeal had been 
taken from the appointment of a receiver for real 
property, and the sentence above was inserted under 
Point One of the brief in ,order to weaken the 
claim made by the appellant that she and not Allen 
was the owner of this property. Since the appellant 
was the wife of the Mr. Sickles mentioned, the 
sentence was understood to charge her with an 
illicit relation with Allen. She sued Mr. Kling for 
libel and he set up the defense of privilege — that 


| (Payne v. Rouss, 45 App. Div. 315, 316). 








defamer speaking or writing in good faith actuated 
by such a duty as springs from a confidential rela- 
tion. In cases of conditional privilege the jury 
is still to find whether ambiguous words convey 
a libelous or an innocent meaning, since it has tu 
determine the whole question of good faith or 
malice from the circumstances of their publication 
But these 
words were contained in a brief submitted on an 


| appeal; questions of good faith and malice are not 


involved; the privilege, if any, is absolute. Since 
the court is required to determine whether or not 
the words are relevant and privileged, it follows 
as a corollary in all cases of absolute privilege that 
the court must also determine that the ambiguous 
words are or are not defamatory in their true sense. 
To this effect the court found in Sickles v. Kling. 

In deciding the more important question in the 
action, that of the privilege, the law was taken to 
be well settled in this State that counsel has but a 
qualified privilege, extending only to matters rele- 
vant to the judicial inquiry. The question then 
arose: is the required relevancy to be strictly or 
liberally construed? On the one hand the liberal 
construction would imperil the citizen, giving to 
lawyers—a part of the community especially 
trained in dialectics and legal requirements —a 
license to libel with impunity’ by constructing 
phrases in some sense capable of a relevant inter- 
pretation. On the other hand a strict construction 
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would imperil the advocate who “does not speak 
mindful of another day when he will be called upon 
to justify his inferences as if they had been charged 
as facts, or to vindicate his conclusions by the 
axioms of logic.” Public policy, the raison d’etre 
of the whole law of privilege, seems to have led 
the court to accept the second alternative, to adopt 
the broader privilege. The Appellate Court do 
not go as far as the trial court, which held that 
counsel’s privilege extends to ambiguous words 
that can become relevant only when the court has 
forced into them an innocent meaning. (See trial 
court’s opinion, Albany Law Journal, May 12, 
1900.) For the Appellate Court find the words | 
relevant even in their libelous sense. It is, how- | 
ever, the first case in this State in which it became | 
necessary to search narrowly the legal proceedings | 
which gave rise to the alleged libel for a combina- 
tion of facts from which the defamatory inference 
could be drawn. 

In similar actions the publication complained of | 
was clearly relevant or clearly irrelevant to the | 
judicial inquiry. (These cases are cited either in | 
the leading case of Hastings v. Lusk, 22 Wend. | 





of the precedents in the Common Law proves then; 
to sustain on the whole the American position of a 
qualified privilege. (The early English cases are 
cited by counsel in both Munster v. Lamb and 
Hastings v. Lusk, supra.) True, the opinion of so 
great a jurist as Lord Mansfield may be found in 
favor of an unlimited privilege, but it is nothiog 
more than a dictum (Rex v. Skinner, Lofft. 55), 
The first reported case is Brook v. Montague (2 
Cro. Jac. 90, year 1606). Brook had originally 
brought suit against one of the Sergeants of Lon- 


| don for false imprisonment, when Sir Henry Mon- 


tague, as counsel for the defense, declared to the 
petit jury, “He was arraigned and convicted of 
felony,” etc. Brook then sued Montague for slaa- 
der; Montague being defended by the celebrated 
Sir Edward Coke. Sir John Popham, Chief Justice, 
in giving the opinion of the court in the lawyer's 
favor laid down a rule, “a counselor is at his 
peril to give in evidence that which his client in- 
forms him being pertinent to the matter in question.” 
To-day the counselor in New York is in no peril 
in proclaiming what his client or his inner con- 
sciousness inform him if it can by any inference 


410, or in the latest case of Youmans v. Smith, 153 | be pertinent to the judicial matter in question, the 


N. Y. 214.) 

The general tendency of these decisions, however, 
has been toward the liberal construction of the 
privilege, and Youmans v. Smith contained a dictum 
which influenced the judges of Sickles v. Kling: 
“Where matter is put forth by counsel in the 
course of a judicial inquiry that may possibly be 
pertinent, the courts will not so regard it as to 
deprive its author of his privilege.” 

When it is remembered that the courts which 
have limited the lawyer’s privilege are themselves 
made up from the bar, are thus engaged in protect- 
ing their own officers in freedom of speech, and 
that these officers have been admitted to the bar 
after examination as to moral as well as intellectual 
capacity, it is cause for wonder rather that the 


e | 2 Pas? 
courts have not gone a step further and found the) jot ay certainly, for it is a matter of common 


counsel’s freedom of speech in judicial proceedings | 


to be unlimited as well as absolute. In England, 
the court of last resort has finally taken this posi- 
tion (Munster v. Lamb, 11 Q. B. D. 588). Counse! 
are granted absolute immunity from libel anid 
slander suits, for whatever they say, malicious or 
irrelevant, while they are engaged in legal pro- 
ceedings. It may be that the traditional dignicy 
and conservativeness of the English Bar as a whole, 
as well as the readiness of the bench to curb at the 
time any abuse of the privilege, leaves the citizen's 
character as secure from assault as does the quali- 
fied privilege which prevails in America. Then, too. 
the English have been more accustomed to sur- 
rounding certain classes with special privileges 
Both the English court in Munster v. Lamb, anc 
the New York court in Hastings v. Lusk, claim 
the Common Law as the precedent for their diverse 
definitions of counsel’s privilege. An examination 





pertinency in no case to be determined by a jury. 
This is the rule found in Sickles v.. Kling, which is 
subject of course to possible correction in the Court 
of Appeals. 
ALFRED HEBER HOLBROOK. 
31 Nassau Sr., N. Y. Cry. 

-——+ 

CONCERNING A NEAT TRICK IN THE LAW 


BOOK TRADE, ILLUSTRATED BY THE 
“ DEADLY PARALLEL COLUMN.” 





There is a saying current among the sporting 
gentry that “a ‘sucker’ is born every minute.” 
As yet, apparently, no statistics have been compiled 


| showing what proportion of these enter upon the 


| practice of law and the purchase of law-books; but 


| knowledge that quite a few drift into agriculture. 
However, an all-wise Providence has ordained that 
| enough of them shall take up legal pursuits to en- 
| able a certain estimable and deserving publisher of 
| law books to earn an honest penny occasionally, 
| and even to put by a little in the toe of a stocking 
against a rainy day. The relevancy of these re- 
marks will presently become apparent. 

Not long ago a certain lawyer, who shall remain 
nameless, had occasion to look up the law on a 
point involving the issuance of an execution. He 
| had always been an easy mark for book agents, this 
/lawyer—hence his namelessness—and on _ his 
| shelves were to be seen a goodly array of legal pub- 
| lications, among them the American and English 
| Encyclopedia of Law (first and second editions) 
‘and the Encylopedia of Pleading and Practice 
| (first edition). He had demurred somewhat when 





| 
| 
| 
| 
| 
| 
| 
| 
| 


| solicited to purchase a separate encyclopedia treat- 
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ing only matters of procedure, but the eloquence of 
the agent overcame him, and he fell. Then when 
the second edition scheme was sprung on him he | 
began to feel that he was being fleeced and was in- | 
clined to get his back up, but again the silver 
tongue of the agent prevailed. However, when the 
Encyclopedia of Forms made its appearance, he 
stood pat and refused to be charmed. But that is | 
another story. 

To return from our digression, this lawyer took 
down his volume of the “ new edition” containing 
the article on “ Executions,” and, having absorbed 
the “ substantive law ” on the point under considera- 
tion, bethought him to see what the Encyclopedia 
of Pleading and Practice might have to say in that 
regard. The result of his investigation surprised 
him so greatly that he was tempted to share his sur- 
prise with his brothers-in-arms. Below, in parallel 
columns, are given a few specimens from the 
articles, aptly illustrating the nice‘ distinction be- 
tween “substantive law” and “ pleading and prac- 


tice.” 
Vol. a 9am. & Eng. Encyc. of Vol. 8. iat of ox & Pr. 
ed.). Title, “ EX- Title, TIONS 
ECU ONS p. 6lu. AGAINST PROPERTY. Dp. 
TEXT. ; TEXT. | 
Il. ISSUANC 4] OF THE Il. PRELIMINARY Ks- | 
WRIT.—1. PREREQUISITES SENTIALS AND IMPED- 
(A) LT ATUTORY REQUIRE- IMENTS 'TO T i RIGHT | 
MEN'S. Where there are terms TO ISSU GENERAL 
prescribed by statute upon which —_ STATUTORY “PREREQUI- 
an execution may issued, SITES. Where there are terms 
and such terms cannot be dis- prescribed by statute upon 


which an execution may be is- 
sued, such terms cannot be dis- 
pensed with, and _ substantial 
compliance therewith is a con- 
dition precedent to the issuance 
of the writ.! 
NOTES. NOTES 

‘STATUTORY REQUIRE- 1Coonce v. Munday, 
MeN?tTS AS TO ISSUANCE 373, wherein it is sai 


pensed with, a substantial com- 
ance therewith is a condition 
— to the issuance of the 


3 Mo. 
that 


UF WRIT. Johnson v. Harvey, ‘the lawmakers had an un- 
4 Mass. 483; Coonce v. Munday, doubted right to prescribe the | 
3 Mo 37. A Maus el _v. New York, terms on which the execution | 
éte., KR. Co., 171 Pa. St. 606. might or should issue, and when 


they have done so, no one can 
dispense with those terms.’’ 
Johnson v. Harvey, 4 Mass. 4 
Mausel v. New York, etc., R- 
Co., 171 Pa. St. 606. 

To the superficial mind, it will doubtless appear 
that exactly the same matter is stated in both places, 
but the trained intellect can tell at a glance that one 
is “substantive law” and the other “ pleading and 
practice.” Note the difference in the labels on the 
goods. 

P. 610. P. 313. TEXT. 


(bt) THE JUDGMENT OR 2. RENDITION AND EN- 
DECREE—(1) IN GENERAL TRY OF JUDGMENT—(A) IN 


TEXT. 


There must be a valid subsist- GENERAL. There must be a 
ing judgment, order, or decree judgment, order or decree to 
to support the execution; other- support the execution; other- 


wise the execution will be null 
and void, and ‘will 
authority upon the 
whom it is directed.1 


NOTES. 


Wise, the execution will be null 
and void, and will confer no au- 
thority upon the officer to whom 
it is directed.3 


NOTES. 


confer no 
officer to 


‘THE JU DGMENT AS PR¥- 1Davidson v. Seegar, 15 Fla. 
mas ISIT TO ISSUE OF 671; Balm v. Nunn, 63 Iowa, | 
NITED STATES. 641: Armel vy. Lendrum, at | 
rion v. oct 2 Dill. (U. 8.) owe. Si Cam a: v. Wil- 
jams. owa, Yarrow Vv. | 
FLORIDA. Davideon v. Bee. = Fretbronck. Is Jonna (NYS | 
asb on 
cea @1 214. wherein it is said that ‘‘the | 
ah 8.—Campbell _v. Me- execution without the judgment | 
oT a ip. 306: wes LS showed no right to intermeddle | 
Mintonye, 106 Til. 414. — ee Vg. ~ Noy ae | 
INDIANA.—Dawson v. Wells, wherein the court. speaking of 
3 Ind. 4 Myers v. Cochran, the* last mentioned case, says | 
2 Ind. that ‘“‘about forty years have | 


IOWA. OO v. Williams. elansed since this decision was | 


9 made, and we do not believe | 
{ = .. 4rmel ps ntrun. that during this long period its | 
Towa, ~s . ropriety has ever been called 


n question.’ 


Cricwell vy. 
KANSAS, —Hargis v. Morse. 7 dale, 18 Tex. Pf - 


Rags- 
43; AVison v. | 


| Hasbrou 


| tered on 


| MONEY 


| paid directly to a party 


Fan. #5: Darrow v. Scullin, 19 


RENTUOCRY —B oberts - 
Stowers, 7 Bush (Ky.), 295. 


MISSOURI.—Weston v. 
7 Mo. 6° 


NEW _YORK.— Roberge _ vy. 
Winne, 75° Hun (N. 
McGuinty v. Herrick 
{N Y.) a Cornell v. Barnes, 

Hill (N. Y.), 35; Jackso . 

ck, 12 ‘Johns, (N. Y.) 
214; ‘Townshend v. W 


Clark, 


uckman Vv. Coweil, i 


PENNSYLVANIA. — Hoffman 
vy. Strohecker, 7 Watts (Ia.), 86, 
32 Am. Dec. 740. 

TENNESSEE —K eeling v. 
Heard, 3 ead (Tenn.), 592; 
Sherrell y. Goodrum, 3° Hump. 
(Tenn.) 419. . 

TEXAS,.— ms Y. % Knight. 8 
Tex. 61; c swell v. gsdale, 

Tex Walker v. _—— 
20 Tex. vio, Am. Dec. 207; 
Hollingsworth v. Bagley, 35 Tex. 
345; Allison v. Brookshire, 38 
Tex. 199. 





VERDICT INSUFFICIENT 
TO SUPPORT EXECUTION. 
Before a judgment has been en- 
a verdict, an execu- 
tion cannot be issued. Truett v. 
Legg, 32 Md. i: Lowther y. 

y. Va. 132. 


A FINDING BY A JUSTICE 
of the peace in favor of the 


plaintiff mn which no judg- 
ment has en rendered, is in- 
sufficient as the basis of an 
om ' Sare v. Butcher, 141 


also Dailey v. 
State, 56 Miss. 475 
ORDER FOR PAYMENT OF 
INTO COURT. An 


| order directing the payment of 
| money 


into court which does 
not require the amount to be 
, is not 
sufficient as the basis of an exe- 
cution. United Lines Tel. Co. 
y. Stevens, 67 Md. 156. See also 
i= & ) Lead Banking Co., L. R, 


Brookshire, 38 Tex. Walker 
v. Emerson, 20 Tex. au; Bailey 
v. Knight, 8 Tex. 


VERDICT DOES NOT AU- 

THORIZE EXECUTION. Be- 
fore a judgment has been en- 
tered on a verdict an execution 
cannot be_ issued. _ Truett v. 
MAT: Lowther v. 
Va. 132. 


A FINBING BY A JUSTICE 
of cat, Bees I of tne 
palette uw which no judg- 
ment as ‘been rendered, is in- 
pL as the basis of an 
execution. Sare v. Butcher, 141 

nd. e also Dailey v. 
State, 56 Miss, 475. 
ORDER_DIRECTING PAY- 
MENT OF MONEY INTO 
COURT. An order directing the 
payment of money into court, 
but which does not require the 
amount to be paid directly to 

y, is not sufficient as 
the basis of a, a. 
United Lines 
Stevens, 67 Md. 156 me In 
Ke Leeds Banking Co, R., 1 


Here the magician’s hand appears more plainly. 
By the mere insertion of the mystic words “ valid 


and subsisting ” 


“pleading and practice” 
| accomplished. Furthermore, the larger number of 


in the text the transformation from 
to “substantive law” is 


citations in the one column than in the other proves 


conclusively that 
articles. 


P. 610. NOTES. 

Ae ae RENDERED 
sUBSEOU JEN to the_issu- 
ance of the ne wi'l not 
have a retrospective effect so as 
to give force to the execution. 
v. Williams 39 Iowa, 


In this instance, 


“all the cases 


” 


were cited in both 


P. by TEXT. 

DGMENT RENDERED 

st penne NTLY to the_issu- 

ance of the execution_ will not 

have a retrospective effect so 

to give force to the execution.® 
NOTES. 


2Campbell v. Williams, 39 
Iowa, . 


it will be observed, the desired 


effect is accomplished by deftly transferring some 
of the text from one article to the notes of the 


other. 
a 611. TEXT. 

EFFECT OF PAYMENT 
ok TENDER PAYMENT. Af- 
ter a_ judgment has been. paid 
or satisfied, an execution cannot 
be regularly issued thereon.’ 


NOTES. 
T OF PAYMENT OF 


EFFEC 
| JUDGMENT UPON a TO 


ISSUE EXECUTION. ALA- 
BAMA.—Abercrombie vy. Chand- 
ler, 9 Ala. 625. 
CALIFORNIA. toe v. 
Lincoln, 71 Cal. 


FLORIDA.— Mathews v. Hill- 


2 320. TEXT. 

PA yMenT AND SATIS- 
FACTIO 
(A) IN “GENER 
judgment has been paid or satis- 
fied, an execution cannot be 
regularly issued thereon. 


NOTES. 


—Abercrombie vy. 
625. 


4ALABAMA 
Chandler, 9 Ala. 


CALIFORNIA.— Reynolds 
183, following 


Lincoln, 71_ Cal, 

French v. Edwards, Pac. C, 
a? 49; Wood v. Currey, 57 
a 


FLORIDA.—Mathews v. Hil- 
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yer, 17 Fla. 498; Griffin v. La- 

course, 31 Fla. 125. 
ILLINOIS.—Russell v. Hugu- 

nin, 2 Ill. La 33 : 


wel rd 

mpking a che o Fifth 
Nai. Ban 1. ogan vy. 
Lucas Fi i gt 


I SaAA. —Glover v._ Horton, 
7 Bilackf. (Ind.) 295; Laval v. 
Rowland, 17 Ind... 2 State v. 
Salyers, 19 Ind. 

IOWA. acne Any vy. Tuttle, 42 
Iowa, 177. 
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Here even a fairly close observer might be mis- 
led into believing that it was a mere case of “ lift- 
ing’ from one book to the other, and that he had 
paid two prices for one admission, but careful study 


will show that such is not the case. 


lies in the caption. 
clearly indicates the 
while 


tice” standpoint. 


These illustrations of the amazing facility 


The distinction 


“ Effect of Payment or Tender” 
“ substantive ” 
“Payment and Satisfaction of Judgment” 
shows with equal certainty the 


point of view, 


pleading and prac- 


with 


which the ready writers of the Edward Thompson 
Company can, by means of relabeling the text and 
altering the order in which the cases are cited, 
make the same matter marketable under two covers, 


are by no means exhaustive. 
“companion sets 


of the two 


The happy possessor 
” will find by an in- 


spection of the articles mentioned and of numerous | 
others — for instance, Jury and Jury Trials, Attach- 


ments, Bail, 
quently such close 


Jurisdiction — that the two are fre- 
“ companions ” 
distinguishable the one from the other. 


‘as to be hardly 
Thus the 


difficulty with him is not so much to find the law, 





| affirmance of an order denying defendant’s 


‘but to eebie which labels w ‘eklega: “He pays his 
money and he gets his- choice—The American 
Lawyer. 

————- 


RESTRAINT OF TRADE. 
FOR FIxInG SELLING 
ENVELOPES HELD INVALID. 


AGREEMENT PRICE oF 


New York Court OF APPEALS. 
Decided March 26, Igor. 
Cuar_Les J. Conen, Respondent, v. THE Beruty 


& Jones ENvELorpE Company, Appellant, Im- 
pleaded with Others. 


It is for the court, and not the jury, to pass upon 
the question of the validity of a written contract, 


| with respect to, whether it is in restraint of trade, 


Although proof of the attendant facts and circum- 


| stances of its execution is necessary to aid construc- 


tion, the question of validity remains one for the 
court. 

An agreement entered into between a combination 
of envelope manufacturers representing eighty-five 
per cent of the entire output of the country, and 
an outside manufacturer, whereby the selling price 
of all envelopes manufactured by them for a term 
of years was to be fixed by a corporate agent of 
the combination, is invalid, as threatening a 


’| monopoly whereby trade in a useful article may be 


restrained and prices unnecessarily enhanced. 
This appeal was taken from an affirmance by the 


| Appellate Division in the Second Department on a 


judgment for $16,153.86, entered upon the verdict 
of a jury in favor of plaintiff, and also from the 
motion 
for a new trial. 

The contract under which plaintiff recovered his 
judgment the defendants claim to be null and void, 
because in restraint of trade, and it reads as follows: 

“This agreement, made this eighth day of 
August, by and between Charles J. Cohen, manu- 
facturers, of the city of Philadelphia, of the first 
part, and The Morgan Envelope Company, of 
Springfield, Mass.; The White & Corbin Company, 
of Rockville, Conn.; The Holyoke Envelope Com- 


pany, of Holyoke, Mass.; The Whitcomb Envelope 
Company, of Worcester, Mass.; The Plimpton 
Manufacturing Company, of Hartford, Conn; 


Powers Paper’ Company, of Springfield, Mass.; 
Samuel Raynor & Co., of New York city; J. Q. 


Preble & Co., of New York city; The Berlin & 
Jones Envelope Company, of New York city, 


parties of the second part, witnesseth: 
“Whereas, The Standard Envelope Company, 
which is under the control of the parties of the 
second part, will issue from time to time a schedule 
or schedules containing a list of prices of envelopes 
sold in the market as staple goods, for printing and 
tinting the same, etc., as hereinafter more particu- 
larly set forth; now, therefore, the parties hereto 
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mutually covenant and agree with each other, their 
and each of their executors, administrators, suc- 
cessors and assigns, as follows, to wit: 

“st. The said party of the first part agrees to 
sell to the said parties of the second part and the 
said parties of the second part agree to buy and pay 
jor so much of the production of envelopes of the 
said party of the first part as shall not exceed in 
the whole 250,000 envelopes daily for the period of 
five years from the date hereof, counting 300 days 
to the year. The prices and terms for such en- 
velopes to be in conformity to the schedules from 
time to time in force, issued by the Standard 
Envelope Company. Should the parties of the sec- 
ond part fail to take the said envelopes, or any part 
thereof, then they shall pay to the said party of the 
first part damages for such non-taking, which dam- | 
ages are hereby mutually liquidated and agreed 
upon to be ten cents per 1,000. The party of the 
first part, however, agrees that he will use his best | 
endeavors to sell to the trade in the usual course 
of business any of the said envelopes not taken by | 
the said parties of the second part at the prices | 
hereinbefore provided, and as to such goods so sold | 
the liquidated damages of ten cents shall not be! 
paid, the intent of this contract being that if the | 
party of the first part shall sell to the trade 250,000 | 
envelopes daily, then he shall not be entitled to | 
any damages in respect of such day’s production. 

“2d. The said party of the first part agrees to 
pay to the said parties of the second part the sum | 
of ten cents per 1,000 for each 1,000 of envelopes 
sold per day to the trade beyond the 250,000 above | 
provided for. 

“3d. The intent of the contract is to cover total | 
annual sales of 75,000,000 of envelopes, and the word 
‘daily’ is not intended to refer to the production | 
of any particular day, but to the average produc- 
tion. Settlements between the parties are to be 
made on the first of each month, or twenty days 
thereafter. 

“ath. The parties of the second part hereby 
constitute and appoint the Standard Envelope 
Company, of Springfield, Mass., as their attorney 
and agent, for notices, settlements and dealings pro- 
vided for in this contract, with the party of the 
first part. 

“sth. Tender of the goods by the party of the 
first part is hereby waived by the parties of the 
second part, unless an express demand for the de- 
livery of the same be made by the parties of the 
second part in writing. Deliveries of goods by 
the party of the first part shall be f. o. b. in 
Philadelphia. 

“7th. The party of the first part shall not be 
required to furnish goods in any event for less 
than their cost of manufacturing. 

“8th. The parties of the second part agree to 
sell to the party of the first part all envelopes they 
may order at schedule prices, on the same terms 
as other buyers not parties hereto. Envelopes 
bought by the said party of the first part from any 


person whomsoever and by them sold not to be 
computed in the 250,000 above mentioned. 

“oth. The said party of the first part agrees that 
he will not, during the term of this contract, di- 
rectly or indirectly, sell to anyone, or manufacture 
for anyone furnishing his own paper therefor, 
envelopes below the schedule prices which may 
be issued from time to time by the Standard 
Envelope Company as hereinbefore provided for 
regular goods; that he will not vary in any way 
from the provisions of such schedule; that he will 
not make any rebate or gift to any purchaser or any 
party furnishing his own paper to be manufactured; 
and that he will not do or omit anything, the doing 
or omission of which will in any manner enable 
anyone to buy envelopes or get envelopes manu- 
factured below said schedule prices; that he will em- 
ploy salesmen on salary only and bill all envelopes 
direct to the purchaser; that he will not allow his 
salesmen to offer any pecuniary inducement to any 
purchaser of envelopes, nor place any envelopes 
on sale on consignment; nor employ as salesman 
any person having a store for the sale of paper and 
envelopes or stationery goods or notions, or be 
carrying any line of envelopes in stock, or any per- 
son connected with such store or employed therein 
or thereby. In case of any intentional violation of 
this ninth clause by the party of the first part or his 


| salesmen, the party of the first part will pay to the 


parties of the second part, as agreed and liquidated 
damages, twenty-five cents per 1,000 for each 1,000 


| sold in such violation, and also a sum equal to the 


value of the goods sold in such violation. 

“oth. The party of the first part agrees that 
during the term hereof he will not sell, pledge, 
transfer, lease or give possession of his manufactur- 
ing plant or envelope machinery, or any part 
thereof, to any other party than a party to this 
agreement, except upon condition that such party 
shall thereupon immediately become substituted for 
the party of the first part in this agreement; and 
should any such sale, pledge, transfer, lease or 
possession be made or given, the party of the first 
part agrees that he will not thereafter, during the 
period of this contract, engage in the manufacture 
or sale of envelopes, except west of the one hun- 
dredth degree of longitude and south of the thirtieth 
parallel of latitude. The penalty for any violation 
of this tenth clause shall be $50,000 agreed and 
liquidated damages. 


“tith. The party of the first part agrees that 
he will not in any way, directly or indirectly, inter- 
est himself by the advancement of capital or other- 
wise with any person, firm or corporation engaged 
or intending to engage in the manufacture or sale 
of envelopes or envelope machinery, other than with 
the parties hereto: but nothing herein shall be con- 
strued as restricting the rights of the party of the 
first part to deal in envelopes or envelope machin- 
ery in any foreign country. The penalty for viola- 
tion of this eleventh clause shall be $50,000 agreed 
and liquidated damages. 
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“yath. All orders for envelopes on the books | 
of the party of the first part, and all contracts made 
by him for the sale or manufacture of envelopes or | 
for which he may be held previous to the signing | 
of this document, shall be exempt from the pro- | 
visions of this contract. Such orders and contract | 
on regular goods are not to exceed 1,000,000 en- 
velopes, and a list of the same to be sent to the | 
parties of the second part. 

“13th. None of the provisions hereof shall apply | 
to contracts with the government of the United | 
States or any department thereof or any telegraph | 
company, or to the street car change envelopes, | 
manilla, printed or plain (No. 1 drug size), or to 
papeteries, nor for sales for exportation, where te | 
goods sold are actually exported. 

“14th. In case of any alleged violation of this | 
contract by any of the parties hereto or of any dis- | 
agreement therein, the same shall be referred for | 
settlement to three disinterested referees, one to be | 
chosen by the party of the first part, another by the 
parties of the second part and the third by these 
two, the decision of whom or a majority of whom 
made in writing shall be final and binding on both | 
parties. In any such controversy any party hereto | 
may be required to produce all his books and | 
papers. All rights of any party hereto, both in law 
and equity, are hereby reserved. 

“15th. If any of the parties of the second part 
commit any of the acts forbidden to the party of the 
first part by this contract, then the party of the first 
part shall be entitled as against the party so violat- 
ing to the same rights and remedies as are herein | 
secured to the parties of the second part. 

“16th. In the event of the destruction by casualty 
of the plant of the party of the first part, in whole 
or in part, so that he would be prevented from 
manufacturing, the rights and duties of both parties 
shall be suspended so far as deliveries and payments 
are concerned until the plant shall be restored, and 
the time occupied in such restoration shall be con- | 
sidered as if the party of the first part had daily 
produced and been paid for 250,000 envelopes.” 


Austin G. Fox and Robert Thorne for appellant; 
Louis Marshall for respondent. 


Parker, Ch. J.— The learned trial judge quite | 
naturally fell into the error that it was for the jury 
to say whether the contract which lies at the founda- 
tion of this controversy was entered into by the par- 
ties to it in good faith and without any intention to | 
prevent competition or unduly enhance or maintain 
the price of envelopes, inasmuch as the Appellate 
Division held, on a review of the order overruling a 
demurrer to the complaint, that it did not appear 
upon the face of the agreement that it was null and | 
void because in restraint of trade. It may well be) 


doubted whether a more thorough examination of 
the contract would not have made it apparent to the 
Appellate Division that upon its face it was in 
contravention of public policy long established; but, 
be that as it may, the question did not thereupon be- 
come, upon all the evidence, one for the jury, who 


| it. 


|; sound public policy and are void. 


by their verdict might in one county declare such a 
contract void and in another uphold the same con- 
tract. It sometimes happens that in the construction 
of contracts it is necessary to have, as aids to the 
court, the situation of the parties at the time of the 
execution of the contract and all of the facts and 
circumstances surrounding it, in order to enable the 
court to determine just what the parties intended by 
Because, however, the situation is such that it 
becomes necessary to prove those facts and circum- 
stances, the question of construction is not trans- 
ferred from the court to the jury; but, instead, the 
question of the construction of the contract con- 
tinues to be one of law for the court, the facts and 
circumstances proved being availed of for the pur- 





| pose of ascertaining the real intent of the parties 


where otherwise 
ascertainment. 


it might be more difficult of 


The facts and circumstances surrounding the exe- 
cution of this contract were proved upon this trial — 
indeed more proof was offered than was needful — 
but when the testimony was all in a question was 
presented which the court alone could pass upon, 
namely, whether the contract was non-enforcible 
because in restraint of trade, and in the determina- 
tion of that question it was the duty of the court 


| to examine the provisions of the contract in the light 


of the facts and circumstances immediately pre- 
ceding and attending its execution. That was the 
course adopted by the trial court in Cummings v. 
Union Blue Stone Co. (164 N. Y. 401), and it 


| accords not only with reason, but with time-honored 


practice. The law laid down by the court in the 
Union Blue Stone Company case is applicable to 
this case and is that contracts by which the parties 
to them combine for the purpose of creating a 
monopoly in restraint of trade to prevent competi- 
tion, to control and thus to limit production, to in- 
crease prices and maintain them, are contrary to 
We shall not, 
therefore, enter upon any discussion of the authori- 
ties, but instead will show that within the rule as 
laid down by us in the Union Blue Stone Company 


| case in November last this contract is void. 


Before entering upon an examination of the pro- 
visions of the contract it will be serviceable to get in 
mind the situation of the parties to the contract, ten 
in all, just prior to its execution. They were all en- 
gaged in the manufacture of envelopes, and the part- 
ies of the second part, consisting of nine different 
firms and corporations, manufactured about eighty- 
five per cent of all the envelopes made in this coun- 
try, excluding governmental stamp envelopes. For 
some time prior to August, 1887, the envelope busi- 
ness had been most unsatisfactory in its results to 
them as manufacturers, so some of them undertook 
to devise a scheme which would put the business on 
a more agreeable basis for the producers of en- 
velopes, and partly to that end the parties of the 
second part formed a corporation known as the 
Standard Envelope Company, the stock being 
mainly issued to the corporations and firms com- 
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prising the parties of the second part to the contract. | 
We shall soon see the part which the Standard En- 
yelope Company was to play in the scheme under- 
taken for the improvement of the business of 
manufacturing envelopes. 

The combined production of the parties of the 
second part was 2,400,000,000 envelopes a year. 
Among the manufacturers of the other fifteen per 
cent of the envelopes was this plaintiff, and it was a 
part of the scheme of the corporations and partner- 
ships forming the Standard Envelope Company to 
make separate contracts with the other manu-| 
facturers, including this plaintiff, and contracts | 
similar to the one entered into with the plaintiff 
Cohen were entered into with all the other con- 
siderable producers between New England and 
Philadelphia. The parties of the second part also 
secured the control of the later patents, as well as 
the makers of the patented machinery for manu- 
facturing envelopes. 

Having then in mind the fact that the situation of 
the business of manufacturing envelopes was most 
unsatisfactory, and that the aim of the leading firms 
and corporations engaged in the business and who 
manufactured eighty-five per cent of the output was 
to improve that condition, and that as one of the 
steps toward it they had formed a corporation which 
they could control, which should fix the schedule of 
prices, and had already made contracts similar in 
nature to this one with some of the manufacturers 
outside of those controlling the Standard Envelope 
Company, we take up this contract for analysis. 

In the preamble we observe a recital that “ The 
Standard Envelope Company, which is under the 
control of the parties of the second part, will issue, 
from time to time, a schedule or schedules contain- 
ing a list of prices of envelopes sold in the market as 
staple goods, for printing and tinting the same, etc., 
as hereinafter more particularly set forth.” The first 
clause of the contract to a casual reader might seem 
to provide for the sale by Cohen to the parties of the 
second part at schedule prices of 250,000 envelopes a 
day, counting 300 days to the year. But a more 
careful examination of that clause, together with | 
others, discloses that there was neither promise nor 
intention on the part of the parties of the second 
part to take any portion of Cohen’s output, but they 
did agree to pay him ten cents per thousand en- 
velopes for so many of the stipulated number as he 
should fail to dispose of, and, on the other hand, 
Cohen agreed to pay to the parties of the second 
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part ten cents a thousand for each thousand en- | 
on the difference between the output and the 250,000 | 


a day covered by the contract. In this connection it 
should be noted that prior to the execution of this 


contract Cohen never made as many as 250,000 en- | 
velopes in a day, while his average production was | 
only about one-third of the amount called for by | 


the contract. The limit of Cohen’s business, under 
the contract was, therefore, pretty thoroughly estab- 





envelopes a day, although he was not called upon to 


make any more envelopes than he could sell to the 
trade or to the parties of the second part at schedule 
prices, which enabled him to draw upon the parties 
of the second part monthly for ten cents a thousand 
on the difference between the output and the 250,000 
envelopes a day, while if his sales should exceed that 
amount he should pay to the parties of the second 
part ten cents a thousand for the excess over the 
250,000 a day. The third clause discloses the basis 
upon which the calculation for the output of each 
party was founded, and it declares that the contract 
is to cover annual sales of 75,000,000 of envelopes, 
without regard to the daily production. The fifth 
and sixth clauses waive a tender of the goods by 
Cohen in the absence of a written demand for their 
delivery by the parties of the second part, and re- 
lieves the former from furnishing goods for less than 
the cost of manufacture, while the eighth clause con- 
tains a covenant on the part of the parties of the 
second part to furnish Cohen all envelopes he may 
order at schedule prices. The purpose of the ninth 
clause was to prevent Cohen from making sales of 
envelopes at less than schedule prices, which were 
to be fixed by the Standard Envelope Company, and 
it would seem as if no further additions were needed 
to accomplish that result. It reads: ‘“ The said 
party of the first part agrees that he will not, during 
the term of this contract, directly or indirectly, sell 
to anyone or manufacture for anyone furnishing his 
own paper therefor, envelopes below the schedule 
prices, which may be issued from time to time by 
The Standard Envelope Company as hereinbefore 
provided for regular goods; that he will not vary in 
any way from the provisions of such schedule; that 
he will not make any rebate or any gift to any pur- 
chaser or any party furnishing his own paper to be 
manufactured; and that he will not do or omit -any- 
thing the doing or omission of which will in any 
manner enable anyone to buy envelopes or get en- 
velopes manufactured below said schedule prices; 
that he will employ salesmen on salary only, and bill 
all envelopes direct to the purchaser; that he will not 
allow his salesmen to offer any pecuniary induce- 
ment to any purchaser of envelopes nor place any 
envelopes for sale on consignment; nor employ as 
salesman any person having a store for the sale of 
paper, or envelopes, or stationery goods, or notions, 
or be carrying any line of envelopes in stock, or 
any person connected with such store or employed 
therein or thereby. In case of any intentional viola- 
tion of this ninth clause by the party of the first part 
or his salesmen, the party of the first part will pay 
to the parties of the second part as agreed and 
liquidated damages twenty-five cents per thousand 
for each thousand sold in such violation, and also a 
sum equal in the value of the goods sold in such 
violation.” By the tenth clause Cohen agreed, under 
a separate penalty in liquidated damages of $50,000, 
not to sell or otherwise transfer the possession or 


lished by the first two clauses. He was to be com- | control of his manufacturing plant or the machinery 


pensated on the basis of a quarter of a million 


to any other than a party to the contract except upon 
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the condition that such parties shall thereupon be- | 


come immediately substituted in his place and bound 
by all the terms and provisions of the contract, in 
which event Cohen agrees not to engage in the 
manufacture of envelopes during the term of the 
contract, “except west of the one hundredth degree 
of longitude and south of the thirtieth parallel of 
latitude,” which is said not to include any part of 
the United States except a small portion of the 
State of Texas. By the eleventh clause Cohen 
agrees under a like penalty in liquidated damages of 
$50,000, that he will not in any way, directly or in- 
directly, interest himself, by the advancement of 
capital or otherwise, with any person or firm en- 
gaged or intending to engage in the manufacture 
and sale of envelopes. The fifteenth clause contains 
the covenant on the part of the parties of the second 
part to the contract, which subjects them to the 
same prohibitions and restrictions as the contract 
imposes upon Cohen. It reads as follows: “If any 
of the parties of the second part commit any of the 
acts forbidden to the party of the first part by this 
contract, then the party of the first part shall be 
entitled, as against the party so violating, to the 
same rights and remedies as are herein secured to 
the parties of the second part.” The effect of this 
provision is to subject all the parties of the second 
part to the rigorous provisions of the ninth clause 
against underselling the schedule prices. 

The scheme of this agreement may, therefore, be 
summed up as follows: The parties of the second 
part, manufacturing eighty-five per cent of the en- 
velopes of the country, entered into an agreement 
with the plaintiff, a comparatively small manu- 
facturer of envelopes, by which they and he agreed 
that envelopes should not be sold by any of the 
parties to the contract except at the schedule prices 
fixed by the Standard Envelope Company, the cor- 
porate agent and instrument of the parties of the 
second part. And as an extra inducement to the 
plaintiff to make such a contract he was awarded ten 
cents a thousand for thousands of envelopes a day 
in excess of any sales that he had ever made or was 
called upon to make, whereby he not only received 
a large sum of money from the parties of the second 
part during the time that they recognized the 
validity of the contract, but has been awarded 
$15,751.48 for the contested period. The contract 
gave and was intended to give the parties of the 


second part, through the Standard Envelope Com- . 


pany, the exclusive right to fix prices at which 
manufacturers of envelopes should sell their output 
during the term fixed by the contract, the object 
being to secure a better price for the goods manu- 
factured. Such a contract threatens a monopoly 


whereby trade in a useful article may be restrained 
and its price unreasonably enhanced, and it matters 
not that the parties to it may have so moderately 
advanced prices that the sum exacted for the product 
seems to some persons reasonable, for “the scope 
of the contract, and not the possibility of self- 


—_ 


restraint of the parties to it, is the test of its validity” 
(Cummings v. Union Blue Stone Co., supra). 
The judgment should be reversed and a new trial 
ordered, with costs to abide the event. 
O’Brien, Harcut, Lanpon and WERNER, JJ., 
concur; Gray, J., dissents; CULLEN, J., not sitting, 
Judgment reversed, etc. 


——_+——— 
Hotes of Cases. 


Wills — Attempt to Disinherit Heir Without 
Devising Property to Others —In Todd v. Gentry, 
decided by the Court of Appeals of Kentucky in 
January, 1901 (60 S. W., 639), it was held that a 
will bequeathing two dollars in gold to the father 
of testator, his only heir, with the direction that 
there be inscribed on it by some jeweler that it was 
the father’s interest in testator’s estate, and then de- 
vising specific property to testator’s sister, did not 
disinherit the father as to property not mentioned 
in the will, as a man can disinherit his heir only by 
giving his estate to someone else. 
part: ° 

In 29 Am. & Eng. Enc. Law (p. 510) it is said: 
“Interests undisposed of in realty and personalty 
pass to the heir-at-law or next-of-kin, as the case 
may be, who can only be excluded by express words 
or by plain and necessary implication. Directions 
excluding them from any share in the testator’s 
property will, as a general rule, be taken to have 
been inserted only for the purpose of the disposi- 
tions made by the will, and will not exclude them 
from taking property undisposed of.” 

These conclusions are supported by a great many 
authorities. In Boisseau v. Aldridge (5 Leigh, 222, 
27 Am. Dec. 590), the following paper had been 
duly probated as the will of the testator: ‘“ Not 
having made any will so as to dispose of my prop- 
erty, and two of my sisters marrying contrary to my 
wish, should I not make one I wish this instrument 
to prevent either of their husbands from having one 
cent of my estate,—say the husbands of my two 
sisters Martha Aldridge and Dorothy Aldridge,— 
nor either of them to have one cent, unless they 
should survive their husbands. In that case I leave 
them, to be paid out of the collection of any of my 
money, $500 each. Given under my hand and seal 
this 27th August, 1829.” The testator left a con- 
siderable estate and several brothers and _ sisters. 


The court said in 


| The two sisters named in the will sued for their 


share of the estate, and it was held that they were 
entitled to it. Judge Brooke said: ‘To give toa 
testator the power to disinherit his heirs whom the 
law has appointed to take the estate, unless he de- 
vises it to some other person, would be, in effect, to 
give him authority to repeal the statutes of descent 
and distribution. That a testator may disinherit his 
heirs by giving his estate to somebody else can- 
not be doubted; but if, in every case in which he 
intends to exclude his heirs from the inheritance, it 
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is to be implied from that alone that he devises his | 


estate to those who (some of his heirs being ex- 


cluded) would take the inheritance, the principle | 


that to disinherit his heirs he must devise his estate 
to somebody else would be of no consequence, be- 


cause every exclusion of his heirs would be a devise | 


to somebody else.” In this case Judge Tucker dis- 
sented, and one of the judges who concurred in 


the judgment in some measure rested his opinion | 14ving n 
| plaintiff intended to get off before the train started, 


on the peculiar language of the instrument. 

But in the subsequent case of Coffman v. Coffman 
(85 Va. 459, 8 S. E. 672, 2 L. R. A. 848), the en- 
tire court adopted the view of Judge Brooke. The 
will in that case was in these words: “I, Hiram 





Carriers — Duty to Person Assisting Passenger 
— Notice of Intention to Leave Train — Failure to 
Give Notice of Starting Train — Injury in Alight- 
ing from Moving Train.—In Berry v. Louisville 
& N. R. R., decided by the Court of Appeals of 
Kentucky in February, 1901 (60 S. W. 699), it was 
held that where plaintiff went into a car for the 
purpose of seating his wife and children the carr:er, 
having neither actual nor constructive notice that 


did not owe him any duty to give him notice before 


| starting the train, or to hold the train beyond the 


Coffman, of Rockingham county, State of Va., do| 


make and ordain this to be my last will and testa- 
ment, hereby revokingall other wills heretofore made 
by me. It is my will that my son, William H. Coff- 
man, be excluded from all of my estate at my death, 
and have no heirship in the same, he having be- 
come the heir to his mother’s interest in her father’s 
estate; and I, his guardian, having paid him, and 
am now about to make a final settlement with him, 
which will make as much to him, and probably 
more, than my estate will pay to each of my other 
legal heirs. In witness of this, being my last will 
and testament, I hereunto set my hand and annex 
my seal, this roth day of March, 1877.” The court 
said: ‘‘ Now, this paper is certainly in the form of 
a will, and was declared by the decedent to be his 
will, and it excludes his son William, the appellant 
here, as plainly as the intention could be expressed. 
But is it in substance a will? Does it dispose of 
anything? The Circuit Court held that by implica- 
tion it does. But is such a conclusion a necessary 
implication from the words used? Can the words 
be said to have no other significance? Taken to- 
gether, do they clearly satisfy the mind, leaving no 
room to doubt that the decedent meant to dispose of 
his estate? We think not. On the contrary, fairly 
construed, the instrument simply revokes all other 
wills theretofore made by the decedent,and excludes 
the appellant, giving the reason therefor. That is 
all; and to hold that it amounts to anything more 
would render futile the principle that a man can 
disinherit his heirs only by giving his estate to 
somebody else, and by carrying too far the doctrine 
of devises by implication would, by judicial con- 
struction, make a will for the decedent that he has 
not made for himself.” 


In Denn v. Gaskin (Cowp. 657), Lord Mansfield 
said: “ Though the intention to disinherit the heir 
be ever so apparent, he must, of course, inherit, un- 
less the estate is given to somebody else; and the 


reason is that the law provides how a man’s estate | Cooley Const. Lim. 680; Ensminger v. People, 47 


at his death shall go, unless he by his will plainly 


directs that it shall be disposed of differently.” This | 


seems to be the well-settled common-law rule (see 
cases cited in note to Coffman v. Coffman [Va.], 2 
L. R. A. 848: s. c.,.8 S. E. 672; Blackman v. Gor- 
don, 44 Am. Dec. 241). 


schedule time for departure, and it was, therefore, 
not liable for an injury to plaintiff resulting from 
his act in attempting to alight from the train after it 
was in motion. 

It was further held that the fact that the platform 
was not sufficiently lighted furnished no ground of 
recovery, that not being the proximate cause of the 
injury. 


Navigable Streams— Use of Banks Without 
Consent of Owner.—In Smith vy. Atkins, decided 
by the Court of Appeals of Kentucky, in February, 
1901 (60 S. W. 930), it was held that persons using 
a navigable stream for purposes of navigation 
have no right to use the banks and trees growing 
thereon, either permanently or temporarily, without 
the consent of the owner. The court said in part: 

The principal question to be determined upon this 
appeal is the rights of persons using a navigable 
stream for purposes of navigation to use the banks, 
and trees growing thereon, either permanently or 
temporarily, for their own use, without the con- 
sent of the owner. It is insisted by appellees that 
the right to use the stream itself as a public high- 
way, for purposes of commerce, necessarily includes 
therein such reasonable use of the banks as is neces- 
sary to render the use of the stream itself available. 
This doctrine was announced in the case of Weise v. 
Smith (3 Or. 445, 8 Am. Rep. 621). Our attention 
has not been called toa case where the question has 
been considered by this court, but it has been fre- 
quently decided by the courts of last resort in other 
States, and it seems to us that the great weight of 
authority is in conflict with the conclusions reached 
by the Oregon court in the case supra, and is to the 
effect that the absolute rights of persons in the use 
of a navigable stream for the purpose of navigation 
extend alone to the bed of the stream, and not to 
the appropriation of the soil, trees and vegetation 
cr its banks, either permanently or temporarily, to 
their own use; and such an appropriation is a taking 
of private property within the meaning of the law, 
and cannot be done, either by the public or an indi- 
vidual, without compensation to the owner. (See 


Ill. 384; Carlson v. Improvement Co., Minn., 75 
N. W. 1044, 41 L. R. A. 371; Coyne v. Boom Co., 
Minn., 75 N. W. 748, 41 L. R. A. 494.) 


Patrons — 
Co-operative Tel. Co. v. 


Telephone Companies — Delinquent 
Rules.—In Rushville 
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Irvin, decided by the Appellate Court of Indiana, in 
January, 1901 (59 N. E. 327), it was held that a 
rule of a telephone company that all moneys due it 
or its toll-line connections are payable on or before 
the fifth day of the month succeeding the maturity 
of such indebtedness, and that, if not paid on or be- 
fore that date, the service of the delinquent patron 
shall be disconnected until the indebtedness is paid, 
is a reasonable regulation, and one which the com- 
pany has the right to enforce. 

It was further held that a telephone company may 
enforce the payment of its current dues and tolls by 
the summary remedy of denying service, regard- 
less of the fact that the delinquent patron claims the 
company is indebted to him. The court cited Tele- 
graph Co. v. McGuire (104 Ind. 130, 2 N. E. 201); 
Water Co. v. Wolfe (Tenn. Sup., 41 S. W. 1060); 
Frothingham v. Bensen (44 N. Y. Supp. 879); 
Brass v. Rathbone (153 N. Y. 435, 47 N. E. 905). 


——— 
LONG DISTANCE TRANSMISSION. 


How THE Power GENERATED AT NIAGARA WILL 
BE CONDUCTED TO THE PAN-AMERICAN ExposI- 
TION. 


Transmitted Niagara energy will be used on the 
Pan-American Exposition grounds for light, heat 
and power purposes. The amount of electric power 
contracted for is 5,000-horse power. This will be 
generated in the station of the Niagara Falls Power 
Company at Niagara Falls at a voltage of 2,200, and 
will pass to the transformer station adjoining the 
power house, where the voltage will be raised to 
22,000 for transmission to Buffalo. In the terminal 
station on Niagara street, Buffalo, the voltage of the 
transmitted current will be reduced to 11,000, at 
which it will pass over the special transmission line 
to the Exposition grounds. At the ground the 
cables drop into a rheostat for dimming purposes 
and then go underground to the Electricity Build- | 
ing. In passing to underground the cables converge 
to three instead of six, and from underground con- | 
nection is made with the transformer service station 
in the General Electric Company’s exhibit, where 
the voltage is still further reduced to 1,800, at which | 
pressure the current is distributed to the many dis- | 
tributing transformers which still further reduce the ! 
pressure to 104 volts for use at the lamps. 

In the exposition transformer plant there will be | 
eighteen air-blast transformers G. E. Form 1. The 
plant will be equipped with blowers operated by | 
electric motors, and -complete with oil switches 
operated pneumatically. Distributions will be ef- 
fected by a magnificent line of switchboard panels of | 
blue Vermont marble, having silver trimmings. | 
This plant will control the entire decorative lighting 
system throughout the grounds. ~ 

A patrol and auxiliary plant will be established, | 
the purpose of which will be to care for the neces- | 


— 
—=a 


sary all night lighting for police purposes and to 
furnish 500 volt and 110 volt service throughout the 
grounds. The plant will contain apparatus, part of 
an exhibit by the Westinghouse Electric and Manu- 
facturing Company, and will consist of one 60 cycle 
alternator, capacity 180 kw.; four power generators, 
500 volt, direct, capacity 225 kw.; two 110 kw., 10 
volt, direct current, generators and 15 Brush are 
machines. The electrical service will be further aug- 
mented by a 600 kw., 60 cycle, alternator in the 
Westinghouse exhibit in the Electricity Building, 
Of this the Pan-American Exposition will get 
5,000 horse power, which is the entire product of 
one of the mammoth generators in the central sta- 
tion of the Niagara Falls Power Company. 
There will be few more interesting things at the 
Exposition than the display that will be made in 
various ways of the manner in which electricity can 
be handled and applied to the uses of mankind. 
Electricity is known to be marvelous, but the 
Pan-American Exposition is destined to be an event 


| that will demonstrate more fully than before just 


how wonderful it is. 
Men and women, youth and age, will find elec- 

trical features at the Pan-American Exposition that 

will command their attention and win their ad- 


| miration. 


eS 


“BULLS” IN THE HOUSE OF COMMONS, 


A writer in the Tocoma Daily Ledger has com- 
piled the following list of amusing “bulls’’ per- 
petrated in the English house of commons: 

The house of commons has always been a favorite 
pasture for bulls of the Irish breed. Members 
from across the channel seem to find speech-making 
in those august chambers a confusing matter. 
From the days of the immortal Sir Boyle Roche to 
the present the house has not lacked a member that 
occasionally sets the benches on a roar with some 
gem of speech. 

Sir Boyle set a high standard. In an impassioned 
speech on a subject of national importance, he 
shouted: ‘I would sacrifice half — nay, the whole 


| of —the constitution to preserve the remainder.” 


Speaking of a bill, the benefits of which would 
not be immediately felt, he asked: “ Why should 
we tax ourselves for posterity? What has posterity 
ever done for us?” 

Fired by his suspicion of a plot among the oppo- 
site party, he burst into speech with: “I smell a rat 
— I see it floating in the air — I’ll nip it in the bud.” 

“ Not being a bird,” he said on another occasion, 
“T could not be in two places at once.” 

Two happy efforts of his were given to the world 
outside the walls of Westminster. Like all Irish- 
men he was hospitable to a fault, and one day 
pressed a friend to visit him by saying: “If ever 
you come within a mile of my house I hope you'll 
stay there.” 

Even in writing he could not miss a bull. To 
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illustrate the disturbed condition of Ireland he once | 
began a letter with: “I am writing this with a} 
pistol in one hand and a sword in the other.” 

Dick Martin, another Irish member, one morn- 
ing saw in the Times some passages of a speech of | 
his printed in italics. Much annoyed he complained 
to the house that he had been misrepresented. The 
Times reporter was accordingly summoned to the | 
bar, charged with breach of privilege. In defense 
he pleaded that the report was verbatim. “ That 
may be,” said Dick Martin, “ but I defy the gentle- 
man to prove that I spoke in italics.” 

It was reserved, however, for an English member 
to make a bull upon a bull. An Irishman had just 
set the house laughing by clothing a valuable idea 
in very ludicrous speech. When quiet was restored 
a pompous member from the Midlands rose to 
speak. “After the pregnant bull we have heard ’— 
he began. 

Probably he is still wondering why the house 
roared. 


—_—->——__- 
COMMON-LAW MARRIAGES. 


The policy of recognizing as valid a marriage by 
private contract of the parties without any formal 
solemnization either by clergyman or magistrate is 
one which seems to invite perennial discussion. In 
the State of New York, where such marriages are 
now held valid, there is an attempt to outlaw them. 
Opinions on this subject differ widely, and are held 
tenaciously. The advocates of either policy must 
in fairness recognize that the advantages are not all 
on one side. Serious evils may, and will, attend 
either policy. The question is, by which will they 
be made least? 

When one observes the hardships that result to 
a man’s family by the appearance after his death of 
one who claims to have been his common-law wife 
it is easy to be impressed with the evils of a situa- 
tion in which that is possible. Besides this, it is 
probable that the line of demarcation between lawful 
marriage and mere concubinage is made some- 
what less distinct by the recognition of the validity 
of a merely consensual marriage. But, on the 
other hand, it is clear that a law abolishing such 
marriages, especially in a State where there is no 
legal punishment for adultery, would permit the 
maintenance of illicit relations with substantial im- 
munity from any legal penalty. The possible result 
on public morals of such a situation is serious 
enough to require the most careful consideration 
before such a change in the law is made.— Case and 
Comment. 


en 
AN INTERESTING REMINISCENCE. 


well illustrates the candor of the chancellor and his 
freedom from pride of opinion. 

Early in Mr. Silliman’s professional life he was 
employed in an action brought to procure the con- 
struction of a complicated will, in which very im- 
portant interests were involved. His clients sug- 
gested the employment of counsel, and he retained 
the great chancellor, who invited him to call and 
dine with him at his house on a certain evening, 
and to bring with him his opinion, stating that he 
would have his own opinion ready at that time. 

After dinner the chancellor said: ‘“‘ Now, Silli- 
man, read your opinion.” “ No,” said Mr. Silliman, 
“T must decline to read mine first.” Whereupon 
the chancellor read his, and then called for Mr. 
Silliman’s. ‘ No,” said the junior counsel, “ after 
having heard your opinion, chancellor, I must de- 
cline very respectfully to read mine.” “Do you 
not concur with me?” asked the chancellor with 
surprise. “ Unfortunately,” responded Mr. Silliman, 
“TI do not; but, of course, | am wrong.” “ Read 
it,” said the chancellor. Whereupon Mr. Silliman 
read his opinion at length until he came to a cer- 
tain paragraph, when the chancellor stopped him. 
“ Read that again,” said he; and after some reflec- 
tion, “ read it again.” At the conclusion the chan- 
cellor tersely remarked: “Tear up my opinion, 
Silliman. You are right and I am wrong.” 

The distinguished jurist had failed to notice the 
application of the newly-revised statutes to the case. 


— —- -—— 


LAW REFORM IN THE NINETEENTH 
CENTURY. 





The New York Tribune recently contained a sym- 
posium entitled “ The Story of the Nineteenth Cen- 
tury,” to which Henry W. Sackett, Esq., of the New 
York Bar, contributed an article upon “ Reforms in 
the Law.” He instances as significant legal features 
of the century the framing of the Code Napoleon; 
the work of the Supreme Court of the United 
States under its unique power of nullifying legisla- 
tive acts in the interpretation of a written constitu- 
tion; the abolition of imprisonment for debt; the 
| adoption of exemption laws as to necessaries of 
existence of labor and as to Homestead; the exemp- 
tion of employers from liability for injury to a ser- 
| vant through the fault of a fellow-servant; married 
| women’s enabling acts; the abrogation of the dis- 
| qualification of witnesses because of interest; the 
| merging of legal and equitable jurisdiction in the 
|/same tribunal; the revision of the New York 
| statutes under the Constitution of 1821; codification 
| of rules of procedure and of substantive law in 
| America and English communities; systemization 
| and simplification of land transfers; the vast evolu- 
| tion of corporation law; the securing of free speech 


The late Benjamin D. Silliman, at the time of his | and publication by abrogating the ancient maxim 


death the “ oldest lawyer in America,” once favored 


|“the greater the truth, the greater the libel.” The 


a friend with the following incident in his long and | choice of these subjects for special emphasis evinces 


familiar acquaintance with Chancellor Kent, which! a comprehensive view of the field and a discriminat- 
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ing appreciation of the real legal landmarks. The 
writer succinctly states the history and the import- 
ant bearing of each of the measures. 


————- > - 
NEW BOOKS AND NEW EDITIONS. 


The Law and Procedure of United States Courts. 
By John W. Dwyer, LL. M. Ann Arbor, Mich.: 
George Wahr, publisher, 1901. 


The purpose of this work is to give a brief and 
concise statement of the organization, jurisdiction 
and practice of the various courts of our national 
government. It is intended as an elementary work 
for students in law schools, students in law offices 
and for young lawyers who have not received syste- 
matic instruction in this subject. In stating the 
jurisdiction of the courts, the author has inserted 
a number of the decisions of the Supreme Court. 
This valuable feature of the book cannot fail to 
commend itself to students and instructors alike. 
Similarly, the object of the chapter on the history 
of the United States is to remind the student of the 
circumstances as they existed at the time our gov- 
ernment was formed —to recall the principal events 
in our historical development, so that the constitu- 
tional provisions may be interpreted in their true 
light. The author asserts, truly, that a knowledge 
of this branch of the law is more necessary, at this 
time than ever before, because of the steady in- 
‘crease of litigation, arising from the rapid growth 
‘and reaching out of the business of the country and 
the bringing of certain questions within federal con- 
trol. The book is exceedingly well arranged, con- 
taining besides tables of cases and tables of con- 
tents, a copious index. It cannot fail to prove 
highly useful for the purposes intended. We can 
heartily commend it to instructors and students. 


The Law of Insurance, as Applied to Fire, Life, 
Accident, Guarantee and Other Non-Maritime 
Risks. By John Wilder May. Fourth Edition. 
Revised, Aanalyzed and Greatly Enlarged. By 
John M. Gould. Boston: Little, Brown & Co., 
I19OT. 

Since the appearance of the first edition, some 
nine years ago, Judge May’s treatise has been the 
acknowledged book of reference on points of in- 
surance law. During that time, the great interests 
involved in insurance, and the employment of the 
ablest and keenest counsel, on both sides of the 
various questions litigated, have led to the syste- 
matic development of doctrines of law on carefully 
raised issues and upon clear 
progress. In the bringing out of the fourth edition 


of Judge May’s admirable work the reviser, John | 
M. Gould, well known to the profession as the | 
author of “ Notes to the Revised Statutes,” of the 
fourteenth edition of Kent’s Commentaries,” and. of 
the “Law of Waters,” has studied the growth of 
the law during the past nine years with especial 


lines of business | 


——— 
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care. Not only have the points considered and the 
principles laid down been analyzed and digested, 
but all the more important new cases decided in that 
time—some three thousand in number — haye 
been referred to in the foot-notes. Among the new 
topics in the fourth edition discussed in the light of 
the new decisions are: Standard Policies, Proofs of 
Death and Loss, Adjacent Buildings, Duty of the 
Insured to Read his Policy, Incontestible Clauses, 
Additions to Buildings and Removal of Goods, 
In addition to this, General and Local Agents, Con- 
ditions, Forfeitures, Waiver, Suicide and Insanity, 
Assignments, Arbitration, Mutual and Foreign 
Companies, and other important subjects have been 
fully treated, and long text notes have been added 
equal to many new sections of text. The rest of 
the older matter in the earlier edition has been 
carefully examined, changes and modifications in 
the law being carefully shown in the text and notes 
and by the full citation of new decisions bearing on 
| the old points. The old section numbers have been 
| retained thus making the many references by bench 
| and bar to the previous edition equally useful in 
| that now offered. The index has been made with 
! equal care, and the analysis and subdivision make 
the entire contents of the two large volumes easily 
accessible to the reader. Thus, May on Insurance 
is certain to continue, as it long has been, an au- 
thoritative work for, in its present up-to-date form, 
it cannot fail to prove more than ever valuable to 
the profession and the general public. 





Your Uncle Lew. A Natural-Born American. A 
Novel. By Charles R. Sherlock. Frederick A. 
Stokes Company, New York. 


“Your Uncle Lew”—by the way, a_ very 
“catchy” title —is the author’s first essay in the 
realm of fiction. In his preface, Mr. Sherlock tells 
us that it is an amplification of a story printed in 
paper covers as far back as 1885, entitled “ The 
Autobiography of an Old Sport,” which was Mr. 
Sherlock’s contribution to the very worthy project 
of soothing the “ Old Sport’s” last days on earth, 
and when he died decently burying him. Lewis 
Dunbar, who is “ Your Uncle Lew,” is drawn from 
life. Salina (only another name for Syracuse), is 
the scene of most of the story. Dunbar keeps a 
restaurant at the old depot. Peculiar, witty, shrewd, 
not over scrupulous as to means toward an end, but 
withal, possessing sterling traits of character that 
make him decidely popular, he is, of course, a 
money-maker, rough, lacking polish of speech and 
manner and not “long” on religion, but filled to 
overflowing and dominated by a love for his only 
daughter, Grace, that adds a touch of native beauty 
to the uncouthness of the man. The book being in 
reality a character sketch, the author has not seen 
fit to detract from the central figure by attempting 
| to construct an involved plot or to fill the story 
| with thrilling and impossible incidents, as so many 
| of our latter-day novelists are doing, with more or 
‘less success. At the same time, Mr. Sherlock has 
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put the story together with the skill of the true} dentally, the reader is ‘given some glimpses of the 
artist. Nothing is strained or unnatural. About| “ Underground Railroad,” and there are some in- 
Lew, his horse deals, his eating-house, his im-| teresting discussions of the legal and ethical aspects 
perturbable good nature, his homely philosophy, his} of slavery in the light of that early day — 1821. 
views of religion, and his expose of the great Cardiff} While there are throughout the book many ear- 
Giant hoax of 1869-70, which deceived the very elect | marks of the novice in literature, it is a work of 
of the scientists of that day, the reader will find an} power and promise, in many respects satisfying, and 
inexpressible charm. above all, clean, healthy and inspiring. 











Dunbar confided his discoveries to only one per- 
son — a young artist, who was on the scene in the| The Sentimentalists. By Arthur Stanwood Pier. 
interest of a New York illustrated paper,—for New York: Harper & Brothers. 1901, 
whom Lew conceived a strong liking and who, in 
a later chapter of “ Your Uncle Lew,” becomes the 
husband of Dunbar’s charming daughter. It is a 
pretty, though not over-intense love story that the 
author weaves into the volume. Mr. Sherlock will 
be remembered by many Albanians as a journalist 
who worked in other days with the lamented Harold 
Frederick on the Albany Journal, later filled the 
post of managing editor of the Syracuse Standard 
until that paper was absorbed by a more powerful 
or more fortunate rival, and is now connected with 
the news-gathering and disseminating agency of 
which the New York Sun is the head. His journal- 
istic experience has been wide and varied, and as he 
combines unusual powers of observation with 
marked facility of expression and a lively sense of | 
humor, it is not strange that he has produced a 
book at his first attempt which is worthy to rank 


This is the second of the series of twelve Amer- 
ican novels by new writers, in course of prepara- 
tion by Messrs. Harper & Brothers during the 
current year. It is a novel of contemporaneous 
social conditions in Boston and Missouri, and in 
some respects the strongest study of American life 
that has been written in some time. The chief char- 
acter is a latter-day American “ Becky Sharp” — 
Mrs. Kent—who “breaks into” Boston society, 
twists politicians about her little finger and turns all 
events to her own purpose for the advancement of 
her children’s welfare with an adroitness and 
diplomacy that is little short of genius. Mrs. Kent 
is unscrupulous of methods to achieve her ends, 
sacrificing all sense of honor and refinement of 
feeling to mould men to her mind, and maneuvering 
with the consummate skill of an experienced lobby- 
with “ David Harum” and “ Eben Holden.” While ist to the final tragic end. In contrast with the 
2 character of Mrs. Kent are the children for whose 
it may not reach the phenomenal sales of these re- | 


e : | future she is working, the eldest a Harvard man 
markable novels, “Your Uncle Lew” gives every | 


: ; P ; | with fine ideals, loity aims and genuine manliness, 
promise of long and wide popularity, for it touches y 8 . 


P the younger boy and girl full of spontaneous en- 
human nature very closely on many sides. Good as ; i Ae ts 
a ee ae ithe ie thusiasms. The pictures of social life in Boston and 
it is, we have no hesitation in predicting that “ Your 


ite Raw™ will ted Sallledal te demaaiiaie fab of the rough edges of western civilization are par- 

. “ ticularly well drawn. The son’s refusal to profit 
better from Mr. Sherlock's busy pen. indirectly by his dead mother’s dishonor makes the 
climax of the book and the excuse for its title, for 
this latter-day sentimentalist determines to leave 
Boston and take his culture into the west, there to 
edit a newspaper and grow up with the country. 
There is, of course, the inevitable love story, very 
| finely told. The book contains much excellent 
descriptive writing, and not a little subtle analysis 
of character. While not the sort of work to please 
all readers, it undoubtedly will be read with ex- 
quisite pleasure by the cultured and refined who like 
| really fine writing and are not discouraged by a lack 
of lurid incident. 





” 


Martin Brook. By Morgan Bates. New York: 
Harper & Brothers. 1901. 


This is the fourth in the Harpers’ series of Amer- 
ican novels by new American writers and is to our 
mind one of the best yet issued. The reader’s in- 
terest is chained from the start. From the moment | 
of his first appearance in its pages, little Martin 
Brook, an apprentice, endeavoring to escape from 
his cruel master, Jacobs, to whom he is bound to 
service until he is twenty-one, makes the reader his 
friend. Judge Northcote, lawyer, newspaper pub- 
lisher and gentleman of Sandy Hill, N. Y., severe, | 
cultured, upright, who befriends Martin, introduces | Phe Turn of the Road. By Eugenia Brooks 
him into a new life, and later on decides to make| Frothingham. New York: Houghton, Mifflin & 
him his heir, is drawn with a strong, firm hand. | Co. 1901. 

The scene in which Enoch, a runaway slave, is dis-| In “The Turn of the Road” the reader of fiction 
covered and claimed by his owner, and in which! will find one of the most delightful of the large 
Martin opposes the judge’s determination to respect | crop of new romances. It is in fact a powerful love 
the law and yield up the slave, and finally, following | story, fairly alive with movement and interest, and 
the trembling slave, leaves his happy home for-| told in a really admirable style. It is what might 
ever to become a Methodist minister instead of a be called a musical story, in so far as the heroine is 
lawyer, as he had’ first intended. is perhaps the | called, or thinks herself called, to choose between 
strongest piece of writing in the book. Inci-' an artistic career and the strong love of a worthy 











































































204 


THE ALBANY 


LAW JOURNAL. 





man. The plot, while not* at all involved, is un- | 
folded with such consummate skill, and the play of 
motive and human nature so deftly managed, that | 
it would be unwise, perhaps, to disclose it to the | 
prospective reader. It can be said without reserva- | 
tion that “The Turn of the Road” is in all the| 

| 


qualities that go to make a work of fiction easily 
entitled to the very first rank. 


Like Another Helen. 
apolis: 


Indian- 
1901. 
The theme of Mr. Horton’s new story is the 
Mohammedan massacre of four years ago, which 
bathed the beautiful island of Crete in Christian 
blood, and which one can scarcely regard even from 
this distance without feelings of the deepest indigna- 
tion at the apparent connivance of the Christian 
diplomats in the slaughter. The chief characters 
are an American college graduate, a Swedish soldier 
of fortune, and a Cretan student, who volunteer to 
fight for Cretan liberty. We accompany this valor- 
ous trio from Pirzus to Crete on a ciaque, which 
is loaded to the guards with arms and supplies for 
the Christians, masquerading as casks of whiskey 
and other ardent spirits. A British gunboat de- 
stroys the little vessel and leaves our three volun- 
teers to swim ashore; they safely arrive at an | 
interior village high up in the mountains, on the | 
seemingly inaccessible walls of which stands this 
modern Helen, Panayota, the beautiful daughter of 
the village priest, for love of whom Ambellaki is 
sacked and burned, and its inhabitants put to the 
bayonet by cruel Turk, or driven over precipices | 
to seek a more honorable death. Of course, the 
American and the Swedish soldier promptly fall in 
love with the Cretan goddess —the Cretan student 
has no time for love when his country cries for 
liberty. 


By George Horion. 
The Bowen-Merrill Company. 





| 
| 
| 


The book is full of passages of great de- | 


scriptive beauty — poetry in prose, many of them. | 


The continued shifting of success, the sudden and 
unexpected events, the impossibility of guessing the 
denouement, keep the reader in a constant state of 
suspense, and even the close of the story is a sur- 
prise. Mr. Horton has had exceptional advantages 
for writing such a story. Beginning at the Univer- 
sity of Michigan, where he won a separate diploma 


for special excellence in Greek and Latin, he has | 


steadily pursued extensive studies that, aided by a 
five years’ residence in Athens as United States 
consul, have brought him into wide recognition as 


one of the best living authorities upon the subject of | 


Grecian history and customs. In addition to this, 


long service as the literary editor of the Chicago | 


Times-Herald has given kim a mastery of the 
technique of writing- such as comparatively few 
attain. “Like Another Helen” 


ments of popularity, for while the author has filled 
it with dramatic situations of the most thrilling | 
sort, carrying the reader along with an ecstasy of 
absorption, he has sacrificed nothing of his lofti- 
ness of ideals, his poetic conceptions or his charm 
of style. 


| aphorisms. 


has all the ele-| 


Literary Rotes. 


Mr. Hall Caine’s new novel, “ The Eternal City,” 
will be issued in book form in August next. 


A new nevel, “Audrey,” by Miss Mary Johnston, 
author of “To Have and To Hold,” begins serial 
publication in the Atlantic Monthly this month. 


Professor Guy Carleton Lee, writing in the Balti- 
more Sun, says that Miss Beulah Marie Dix’s new 
novel, “ The Making of Christopher Ferringham,” 
is “far and away the best story that has appeared 
this spring.” 


Mrs. Reginald de Koven will get out a new book 
this spring entitled “By the Waters of Babylon.” 
The author takes her readers back to Artaxerxes 
time, and her hero is a friend of Themistocles. 


Messrs. Thomas Y. Crowell & Co. have in 
preparation a new edition of the complete works of 
Edgar Allan Poe, edited by Prof. James A. Har- 
rison, of the University of Virginia, and other stu- 
dents of Poe. 


The house of Frederick A. Stokes, New York, 
will begin at once the publication of “ Stokes’ Copy- 
right Library,” a series of new editions in paper, 
and at a very low price, of well-known books by 
popular authors. The first volume will be “The 
Destroyer,” by Benjamin Swift. 


Richard Le Gallienne’s new romance, “ The Love 
Letters of the King,’ abounds with epigrams and 
“ Broadly speaking,” he says, for in- 
stance, “there are in England only two recognized 
occupations for a gentleman. He can either kill 


| his fellowmen or govern them.” 


Among the new books to be issued at once will 
be Mr. Maurice Maeterlinck’s work entitled “The 
Life of The Bee.” It will embody a comparison of 
the life and economy of the bee with the lives of 
men, and the idea may be expected to be worked 
out in the author’s special psychological way. 


The style of Sidney McCall’s “ Truth Dexter” 
adds greatly to the charm of the story. This short 
passage is an example of the vivid pictures through- 
out the book: ‘‘ Newport lay off somewhere in the 
| blue films of distance along the southwest. Dozens 
| of little yachts and schooners darted like butterflies 


| across the greenish waters of the shallows.” 


The Bowen-Merrill Company has been extremely 
lucky, or has exercised remarkably good judgment, 
in selecting novels for publication. Its record of 
successful ventures of this line has been quite 
phenomenal, and its latest enterprise bids fair to 
surpass most of the previous ones. The title of the 
story is “ Like Another Helen,” and its author is 
| George Horton, consul-general at Athens under 
| President Cleveland. Mr. Horton accumulated 
' material that he has utilized in a romance of sur- 
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passing interest, and his book has taken a strong 
hold on the reading public. The plot is original and 
consistent, the pictures of Greek and Cretan life are 
vivid, the incidents are stirring, and the love epi- 
sode is eloquently described. “Like Another 
Helen’ has already taken its place among the best 
“sellers” of the year. 


“The Forest Schoolmaster,” by Peter Rosegger, 
a popular Austrian novelist, has been translated 
into English by Frances E. Skinner. It is the story 
of a forest community which was invaded by the 
spirit of progress, and a singularly charming tale 
has been evolved from this suggestive material. 
Price $1.50. Published by G. P. Putnam’s Sons, 
New York. 


Ernest F. Henderson, Ph. D. (Berlin), author of 
a “History of Germany in the Middle Ages; 


editor of “‘ Select Historical Documents” and “ Side. 


Lights on English History,” has in train for pub- 
lication by The Macmillan Company, “A Short 
History of Germany.” It will be a thorough work- 


ing over of an immense mass of literature embody- | 
ing the most recent results of German scholarship. | 


“The Girl at the Half-Way House,” by Mr. E. | 


Hough, is the volume chosen by Mr. Heineman, as 
the first issue in his new “ Dollar Library,” de- 
signed to make English readers better acquainted 
with the work of our younger American writers, 
and we are glad to see that the London reviews 
have been quick to recognize the numerous 
excellent qualities which Mr. Hough’s novel 
unquestionably possesses. The current Atheneum, 
commenting on the book says: 


In Mr. Hough we have a recruit to the ranks of 
novelists who not only knows how to tell a story in 
an interesting fashion, but also possesses unusual 
powers as a writer. If the story which he tells were 
poor, which it is very far from being, the manner 
of its telling might suffice to charm those readers 
who have a liking for that most elusive of literary 
qualities, style. 


Miss Gwendolen Overton’s novel “ The Heritage 
of Unrest” has had a good reception in England. 
A new edition for the English market has 
just been demanded. Miss Beulah Marie Dix, 
whose clever story “The Making of Christopher 
Ferringham ” was published two weeks ago, also 


wins the approval of her English readers. Both | 


these books by American women are having a very 
rapid sale on the other side. The report in the New 
York papers that English book trade is dull seems 
to apply to the works of English authors. 


Little, Brown and Company have now ready 
Richard Le Gallienne’s new romance, “The Love 
Letters of the King,” and “ Truth Dexter,” by Sid- 
ney McCall. These volumes will be followed early 
in April by Mrs. Campbell’s striking new novel, 
“Ballantyne,” Ellis Meredith’s “The Master Knot 
of Human Fate,” and new editions of Mrs. Faw- 


| 


cett’s “Life of Queen Victoria,” and Professor 
Well’s “ Modern German Literature.’ The new 
colonial romance by Maud Wilder Goodwin, “ Sir 
Christopher,’— one of the strongest works that 
Mrs. Goodwin has written — will appear later. 


“The Protoza” is the title of a book by Gary N. 
Calkins, which The Macmillan Company have on 
the press. The author is an instructor in the 
department of zoology in Columbia Univer- 
sity, and has for its object in writing this 
work to set forth the main characteristics of the 
unicellular animals or Protozoa and to present in 
readable form the latest views upon structures, func- 
tions, facts and theories connected with this inter- 
esting group of micro-organisms. 

The subject-matter is treated from three points of 
view: 1. The historical, including the connection of 
Protozoa with theories of spontaneous generation, 
relations of animals and plants, etc. 2. The Com- 
parative. 3. The General. The Protozoa are also 
considered incidentally from a practical point of 
view, especially in regard to their sanitary aspects. 


Mr. W. A. Fraser, author of ‘“ Mooswa and 
Others,” has just written for early publication in 
The Saturday Evening Post a short, stirring serial, 
entitled “The Outcasts.” “The Outcasts” are an 
old buffalo and a wolf-dog, and the greater part of 
the story is about the strange comradeship and 
striking adventures of these companions, and their 
pilgrimage, in company, to the distant plains ‘of 
deep grass, of which the wolf-dog knew. There are 
action and strength of word and phrase in the story, 
and the touch of the soil and the music and charm 
and sombreness of the forest. The rush of the 
frenzied buffalo herd to death is told with splendid 
dramatic power. The plan of the book is a unique 
conception, and it is worked out on novel and en- 
tertaining lines. 

——-—- 4----— 


Legal Hotes. 


The announcement is made of the appointment of 
Mr. Fred. J. Allen, of Auburn, N. Y., as commis- 
sioner of patents, in place of Charles H. Duell, re- 
signed. Mr. Allen, while a young man, has the 
reputation of being an able patent attorney. He 
assumed charge of the office on the retirement of 
Commissioner Duell on April first. 


What an unfortunate example of narrowness 
would be the proposed action of the Law Academy 
to deny its many excellent privileges to the fair sex! 
The Item has ever upheld this noble institution be- 
fore the public as being one of the best of its kind 
in the country, and we still record our approval 
of its purpose and objects, its achievements and 
accumulated wealth of intellect, its work and 
methods, its splendid officers and the personnel of 
its membership. Yet out of solicitude for the wel- 
fare of this praiseworthy organization which was in 
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existence a hundred years ago, when John Marshall 
received his appointment as chief justice, we pro- 
test against the proposed amendment to its con- 
stitution as a step backward, and one fraught with 
danger. 

When it is considered that the bar of all other 
cities but Philadelphia has a full complement of 
women lawyers, the serious problem confronting us 
at the beginning of the twentieth century is whether 
or not we shall determine to keep abreast with the 
rest of the world in the rapid onward march of 
civilization instead of being relegated to the tail end 
of the procession. 

The Item urges the Law Academy to awaken 


from this seeming stupor, to shake off its spell of | 


contracted reason and change its constitutions — 
if any parting at all shall be made from its ancient 
moorings — to read that neither sex nor color shall 
prejudice the applicant who knocks at its door for 
admission.— Philadelphia Item. 


Mr. Choate presided at a recent lecture delivered 
by Mr. A. Birrell in London on the English litera- 
ture of the past century. During the course of his 
remarks the author of obiter dicta said that a new 
edition of a good author resembled a new road 
through an old country — it opened up many new 
points of interest. Mr. Birrell also remarked that 
there were very few books that one could not easily 
lay down when the dinner gong sounded or when 
the evening paper was brought in. For the, future 
Mr. Birrell quoted Browning: “ Let us greet the 
unseen with a cheer.” In proposing a vote of 
thanks to Mr. Birrell, Mr. Choate expressed the 
following ideas on universal copyright. He said: 

The person who wrote Ecclesiastes declared that 
of the making of books there was no end. If that 
were true some 2,000 years before the invention of 
printing, what would the writer say to-day if he 
could see us flooded with books of all languages 
from all countries. The treasures of literature were 
the common property of all who could read or 
speak the English language. 


the millennium of English literature — that authors 
should really benefit by their works? 
be possible before the end of the new century that 
an English or American book could go anywhere 


after being properly copyrighted in London, Wash- | 


ington, Montreal or Melbourne, and that the 
author’s rights could be properly protected? 


indeed, it should be recognized the same as an 


English sovereign or an American gold eagle, both | 
of which were current at their face value throughout | 


the world? 


The North Carolina senate, sitting as a High 
Court of Impeachment, has acquitted Chief Justice 


D. M. Furches and Judge R. M. Douglas, who} 


were charged with high crimes and misdemeanors. 
Both judges were acquitted on all the five articles 
of impeachment preferred by the house of repre- 
sentatives. The judges are republicans, and twelve 





Might it not | 


That, | 


democrats voted with the eleven republicans for 
acquittal. The prosecution lacked seven votes, as it 
required two-thirds to convict. Judge Douglas is a 
son of Stephen A. Douglas, Lincoln’s political rival, 
and he was President Grant’s private secretary from 
1869 to 1873. He received telegrams of congratula- 
tion from all parts of the country. The first article 
of impeachment, which was the vital one, charged 
the judges with appropriating money out of the 
State treasury by issuing a writ of mandamus in 
favor of a claimant for office in violation of the 
Constitution. The vote on the second, third and 
fourth articles was twenty-four in favor of and 
twenty-six against. On the fifth article, as to the 
question of intent, the vote was sixteen for impeach- 
ment and thirty-four against. After the vote on the 
first article the managers from the house sought to 
withdraw the other articles, but the senate objected, 
The judges were suspended by the Constitution 
when the trial began and resumed their office at its 
close. 


While the announcement of his appointment of 
three judges of Common Pleas No. 5, by Governor 
Stone, has relieved the public suspense and set at 
rest all curiosity as to the personnel of the new 
court, we have no hesitation in saying that the bar 
has suffered a serious loss. 

Truth is that by the elevation of J. Willis Martin, 

Colonel Robert Ralston and Maxwell Stevenson to 
the judiciary, the governor has shown exceptionally 
good judgment and wisdom. Both the bar and the 
public are unanimous in approval of the appoint- 
ments, and that these gentlemen will give weight, 
honor and dignity to the bench no one familiar with 
their past careers will presume to question. 
The Item congratulates them upon the high 
, honor conferred upon them, and yet there is a 
touch of pathos about it all. We cannot forget that 
they will be lost to their old associations; the bar 
will have lost three of its most honored, most able 
|and most useful members.— Philadelphia Item. 





Was it an idle dream, | 
or might it possibly be realized in the future — in | 


—_4¢———_—— 


English Aotes. 





The Hardwicke Society has succeeded, it is 
announced, in persuading Maitre Labori, who es- 
tablished a European reputation by his defense of 
Dreyfus, to be the guest of the evening at their next 
dinner, in the early days of June. 


A question has been decided by the Supreme 
Court of the United States, in which the lady 
| lawyers of America must have taken rather more 
than a professional interest. It involved nothing 
less than the legal status of the trailing skirt. A 
lady, in alighting from a street car, caught her 
dress in some appliance on the platform, and was 
dragged along the road. The owners of the car re- 
sisted her claim for damages, on the ground that 
she was guilty of contributory negligence in wear- 








pri 


cau 
lect 
wic 
aut 
cos 
mu 
casi 
this 
tra 
ove 
bey 


yer 
pas 
Ma 
pre 
still 
app 
as f 
whi 
you 
rist 
yea 
two 
wit! 


ex- 
thir 
WI 
con 
tur 
ar 
whi 
178 
ind 
by 
Iris 
offi 


frie 
agr 





YUM 


THE ALBANY 


LAW JOURNAL. 207 





ing so long a skirt. Every devotee of fashion will 
be prepared (says the Globe) to hail the judges who 
solved this important problem as Daniels come 


to judgment; they decided that a woman whose | 
skirt trails on the ground is not guilty of negli- | 
A different decision would have been sur- | 


gence. 
prising. Does net justice herself wear a flowing 
robe? 


Even the Cause List — that most prosaic of docu- | 


ments, says the Globe —has occasionally a little 
humor of its own. Among the curious combina- 
tions of names in the slowly-diminishing list of 
actions for the present term are Walker v. London, 
Hand v. Blow, and Law Law. Even more 
curious were two cases which appeared consecu- 
tively in the chamber list last Tuesday, viz., Wels- 
bach Co. v. Tripe; Same v. Onions. 


V. 


It is reported that the Bennett case has been the 
costliest murder trial of modern times, mainly be- 
cause of the great length of time occupied in col- 
lecting evidence, the change of venue from Nor- 
wich to London, and the high position of the legal 
authorities engaged, says the Law Times. It will 


cost, from first to last, over £2,000 to bring the | 


murderer to the scaffold. The Milsom and Fowler 
case was the most expensive of recent trials until 


this one; and there too it was the detective work of | 


tracking down the criminals from a slight clue and 
over a considerable time that augmented the cost 
beyond the average. 


A centenarian barrister, probably the oldest law- 
yer in the world, has, says the Daily Telegraph, 
passed away at Brighton in the person of Mr. James 
Macauley. His name is, of course, unknown to the 
present generation who frequent the courts, but it 
still remains in the official law list. From this it 
appears that he was called to the bar at Gray’s-inn 
as far back as June, 1835. The late Mr. Woodhouse, 
who died at Albury only a few weeks ago, was 
younger than Mr. Macauley, but was an older bar- 


rister, having been called at the Inner Temple six | 


years before him, that is to say, in 1829. Thus, the 
two oldest members of the bar in England have died 
within two months’ time. 


One incident in the career of Mr. Harrison, the 
ex-president of the United States, who died on the 
thirteenth instant, is of special interest to lawyers. 
When, in 1892, Mr. Harrison was defeated in the 
contest for a second term of the presidency, he re- 
turned to his practice at the bar. In these countries 
a return to the bar has been contemplated by men 
who have filled great positions in public life. In 
1782, Mr. Grattan, through whose exertions the 
independence of the Irish parliament was secured 
by the modifications of Poynings’ law, known as the 
Irish constitutior of 1782, refused all offers of 


office and was prepared to resume his profession as | 


a barrister. Acting, however, on the advice of 
friends and the urgent wish of the parliament, he 
agreed to accept £50,000, and from that time he 


= —___—___—— — - 
| devoted himself exclusively to the service of the 


| country. Two years later, in 1784, Mr. Pitt was 


| resolved, had he been defeated at the general elec- 
tion of that year or driven from the position of 
prime minister, to resume his practice at the outer 
| bar as a member of the western circuit; while it is 
an open secret that the present speaker of the house 
| of commons, who was first elected to the chair in 
April, 1895, by a narrow majority on party lines, 
| had arranged, in the event of his not being re- 
| elected to the speakership by the house of commons 
which was returned at the general election of 1895, 
| to resume his career as a practicing barrister.— Law 
Times. 


| Applause in court would appear to be growing 
| more frequent, says the Law Journal (London). 
| A verdict of “ not guilty,” at the Leeds Assizes, last 
Monday, was received with “loud and prolonged 
applause.” Such unseemly demonstrations are a 
danger to the administration of justice, since they 
may affect the manner in which juries discharge 
their duties; but the danger is not likely to be re- 
| moved while judges content themselves with mere 
reprimands and threats of punishment. One of the 
who took part in the demonstration at 
Leeds was brought before Mr. Justice Kennedy, 
|who declined, however, to punish him on the 
| curious ground that he was not the only offender. 
| A wide distinction ought, no doubt, to be drawn 
| between those who are deliberately guilty of con- 
‘tempt of court and those who, without desiring to 
cast any disrespect upon the court, merely allow 
'their feelings to get the better of their judgment; 
| but it is necessary that demonstrative persons 
should be taught that a court of justice is not a 
place where “loud and prolonged applause” can be 
tolerated. 


| persons 


The letter of a correspondent in the Times of the 
| eleventh instant, suggesting that some £70,000,000 
are lying idle in the Court of Chancery unclaimed 
is, we are informed, founded on a misapprehension 
of the facts. The funds in the chancery and other 
| divisions of the High Court are stated in the last 
parliamentary return (No. 358 of 1900) by the 
assistant paymaster-general for the Supreme Court 
to be about £56,000,000. The great majority of 
these funds are, however, in no sense lying idle or 
unclaimed, but are the property of the suitors in the 
courts, and are held for them by the government 
under the orders of the court. Their ultimate des- 


tination, except as regards the “‘ dormant” funds 
referred to below, is perfectly well known, and the 
interest on them is meanwhile regularly paid 
to the persons entitled. A list of “ dormant 
funds” in  chancery—that is, of funds up- 
wards of fifty pounds in amount which have 


not been dealt with for fifteen years and up- 
wards —is published triennially in the London 
Gazette. Their amount was stated by the solicitor- 
general, in reply to a question in the house of 
commons on the 29th of December, 1893, to be a 
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little over £1,160,000, and it is probably about the | 
same at the present time. He also informed the) 
house that about one-third of these funds do not 
exceed £100, and that the proportion which ex- 
ceeded £1,000 was very small. In many of these 
cases, too, it is understood that the persons 
ultimately entitled to receive the money are known, 
so that it is extremely unlikely that the taxpayers 
will receive any benefit from this source.— Times. 


Mr. Montague Crackanthorpe, K. C., has con- 
tributed to the Pilot some particulars of a remark- 
able murder case in France, says the Law Journal. 
A youth murdered his father at Diesle in order 
to obtain his property. The case bristled, Mr. 
Crackanthorpe says, with psychological problems. 
“What was the precise mental condition of the 
prisoner? What were his relations to his father, 
to his mother, to his mistress, to his artist com- 
panions? If not wholly irresponsible, might he not 
be half irresponsible, and were there not circum- 
stances which might commute the death penalty to 
forced labor for life, or for years?” One of the 
most wonderful features of a remarkable trial was 
the evidence given by the medical experts who had 


had the prisoner under observation during his long | 


detention before trial. The director of the lunatic 
asylum at St. Ylie spoke in phrases which might 
have been dictated by Moliere for the Bourgeois 
Gentilhomme. 


the throat; his antiperistaltic movements left much 
to be desired. 
brain — his left eye—there was a wen. This in- 
dicated abnormality, so did the defectiveness of his 
vision. He was,” concluded this learned physician, 
“a wholly irresponsible being.” For four days the 
evidence and arguments as to the mental condition 
of the accused lasted, and the prisoner was found 
guilty; but a diminution of the penalty was claimed, 


and twenty years of forced labor was the sentence. | 


The jury, however, before parting, signed a petition 
in favor of a reduction of this punishment. 


The events of this week have once more directed 
public attention to the absolute privilege, so far as 
the law of libel is concerned, enjoyed by politicians 
in regard to anything they may say in parliament, 
says the Law Journal. The bill of rights (1 Will. 
& Mary, St. 2, c. 2) provides that “the freedom of 
speech, and debates or proceedings in parliament 
ought not to be impeached or questioned in any 
court or place out of parliament.” Accordingly, no 
action lies against a member of either house for any 
words spoken in the house (Dillon v. Balfour 
[1887], 20 L. R. Ir. 600). No indictment can be 
founded on an alleged conspiracy by members of 
either house to make speeches defamatory of the 
plaintiff (Ex parte Watson, L. R. [1869], 4 Q. B. 
573). Moreover, parliament creates certain rights 
of sanctuary in favor of persons who are not mem- 
bers. A petition to either house or to a committee 





Over his eye —the mirror of the | 


of either house is absolutely privileged, although it 
contains false and defamatory statements; and the 
same immunity is enjoyed by a witness before 
either house (Goffin v. Donnelly, L. R. [ 1881], 
6 Q. B. Div. 307). But the privilege does not ex. 
tend to the publication of such petition or evidence 
to persons who are not members‘of the house, un- 
less in the case of parliamentary papers published 
by authority, which enjoy a special statutory pro- 
tection. 


—- ¢ ——— 


THE HUMOROUS SIDE OF THE LAW. 


A young advocate once rose before Lord Ellen- 
borough in great trepidation to conduct his first 


case. “ My lord,” he stammered, “ my unfortunate 
client—my lord, my unfortunate client,— my 
lord—” “Go on, sir,” interrupted his lordship, 


“so far the court is entirely with you.” 


An eminent judge of the C. P. Four Courts, 
having been called on at a public dinner for a 
song, regretted that it was not in his power to 
gratify the company. A wag who was present 
| observed that he was much surprised by the refusal 
| of the learned judge, as it was notorious that a 
_great number of persons had been “ transported by 
| his voice.” 


“The prisoner had hyposthenia | 
and hypersthenia; he had symptoms of anisthenia of | 


A story is told of an Illinois attorney who argued 
to the court one after another of a series of very 
weak points, none of which seemed to the court to 
| have any merit, until the court finally said: 

“Mr. — , do you think there is anything in 
these points?” to which the attorney answered: 
“Well, judge, perhaps there isn’t much in any one 
, of them alone, but I didn’t know but your honor 
would kind of bunch ’em.’’— Exchange. 





During the administration of President Benjamin 
| Harrison, Senator Clark, of Wyoming, then a prac- 
|ticing lawyer in the territory, as it was in those 
| days, was appointed a judge of the territorial court. 
| He was not certain about accepting the position, 
|} and he went over to have a talk with Judge Corn, 
| the Democratic incumbent. 

| “Hello, Clark,” said the judge. 
| come over to be sworn in?” 

“No,” said Clark, “I have not yet made up my 
| mind to take the place.” 

“Oh, take it by all manner of means,’’ said 
| Judge Corn. “It is a pleasant job and I think you 
| will like it.” 

| “But,” said Clark, “I have a good many private 
| matters to attend to and 1 cannot accept for some 
time yet anyway. If I conclude to take the place I 


“Have you 


will let you know.” 

“All right,” said Judge Corn, “come over and I 
will swear you in, but,” he added, with a laugh, 
“while I can swear you in, all creation cannot 
qualify you.”— Exchange. 


| 
| 
| 
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